SOME LEGAL QUESTIONS OF THE PEACE CONFERENCE * 


I REALIZE that any subject which has to do with the Peace Con- 
ference possesses at this time a peculiar interest not only to mem- 
bers of the legal profession but in facet to men of every avocation 
and every nationality. At the same time to treat of these subjects 
dispassionately and without inviting the charge of undue prejudice 
is by no means an easy task. We are still so near the Great War 
and its dreadful consequences, so near the complex questions which 
were considered and decided by the Paris Conference, that it is prac- 
tically impossible to form a true perspective of the proceedings of 
the Conference or to give even a relative value to the things that it 


accomplished. 

A man, however learned he may be or however high a reputation 
he may have gained as a statesman or political thinker, can not speak 
with certainty of the future. Emphatic or intemperate utterances in 


favor of or against the settlements reached by the nations represented 
at Paris ought not to be made; and, if made, they will assuredly not 
receive the unqualified approval of men of broad vision and judicial 
mind. It is unfortunate that the difficulties and obstacles which had 
to be overcome or avoided by the negotiators can not be fully ex- 
plained at this time. If they could be, I believe that many of the 
objections to the treaty would vanish or at least not be urged by 
those who have been vehement in their denunciation of some of its 
provisions. I am sure that it is ignorance or at least incomplete 
knowledge which has induced much of the criticism of those who are 
otherwise familiar with our foreign affairs. I prefer to believe this 
to be the cause, rather than to charge them with intellectual dis- 
honesty or with being governed by their emotions or by motives un- 
worthy of anyone who seeks to be just in forming an opinion. 


1 Address by Hon. Robert Lansing, Secretary of State of the United States, 


before the American Bar Association, Boston, Mass., September 5, 1919. 
631 


632 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


In discussing the legal questions, which are suggested by the Peace 
Conference or are directly raised by the Treaty of Peace, it is my 
purpose to do so as impartially as possible. Of the two classes the 
suggested questions rather than the definite questions presented by 
the provisions of the treaty are to my mind the most important. They 
may lack the preciseness of a formulated provision but they invite 
the especial consideration of those who are interested in the philoso- 
phy of law and its interpretation into a standard of international 
conduct. 

It is manifest that this war has given an impetus to what is com 
monly termed Internationalism, though it would be more proper to 
eall the communistic doctrine Mundanism. This pseudo-Internation- 
alism seeks to make classes or in some cases individuals the units 
of world organization rather than nations. It is the enemy of 
Nationalism which is the basis of world order as we know it. It 
is a real, though not always an open, enemy of national independence 
and of national sovereignty. Its more radical adherents demand 
class allegiance and discourage or denounce national allegiance. In 
its extreme form it purposes to remove national barriers and to over- 
throw national governments whether democratic or monarchie in 
form. This is not a new communistic doctrine or theory, but it never 
became an actual menace to the present social order until the sue- 
cessful revolution in Russia fell into the hands of the Bolsheviks. 
Spreading from this center of unrest and disorder the movement 
has today assumed proportions which command the serious consider- 
ation of every civilized people. In certain lands the economic con- 
ditions and state of wretchedness resulting from the war have been 
peculiarly favorable to its growth. However safe this country may 
be from the more pernicious forms of this doctrine and however 
confidently we may rely upon the sound common sense of the Amer- 
ican people, we cannot ignore the dangerous possibility that moderate 
forms may under certain influences develop into extreme and threaten 
our political institutions. We ought to realize that the world can not 
be organized on both Mundanism and Nationalism. The political 
cleavage must be between nations or between classes. We must choose 


between these two conceptions of world order. 
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I have no doubt what the final verdict will be unless thoughtful 
men fail in their duty. It will be for Nationalism, not the evil form 
of Nationalism which was the bane of the eighteenth and nineteenth 
centuries, but the democratic form which will develop in the present 
century and become the cornerstone of the new order. 

I have referred to Nationalism in this connection because the Treaty 
of Peace by its terms and method of negotiation makes the nation the 
unit of responsibility and of right. The treaty is an agreement be- 
tween sovereign states and imposes obligations upon nations, not upon 
individuals. Thus, it announces to mankind that the nationalistic 
idea is to be preserved as the basis of society and that nation will deal 
with nation as in the past. 

This fact is of importance from the legal standpoint, since it shows 
that international law, and not world law affecting individuals, is to 
continue as the standard of intercourse between governments and peo- 
ples. With such an evidence of the will of mankind and with such 
an assurance that Nationalism will not be abandoned, we can proceed 
to rebuild our international system and codes upon sure foundations. 

In times of peace there have been three ways of composing inter- 
national econtroversies—namely, diplomatic settlement, mediation (an 
aid to diplomatic settlement), and judicial settlement. The Treaty 
of Versailles has not changed these three methods. They exist in 
the Covenant of the League of Nations which declares for arbitration, 
international inquiry and mutual understanding. The peaceable set- 
tlement of a controversy between nations thus falls within the sphere 
of legal justice or the sphere of diplomacy, since mediation or inquiry 
is an adjunct to an amicable arrangement betweer the parties to a 
dispute, and therefore is diplomatic in character. 

The Covenant has gone far in developing a new process of diplo- 
matic adjustment of such differences as have been heretofore the 
frequent causes of war between the disputants, but its only contribu- 
tion to the advancement of international arbitration is to make it in 
a measure partially compulsory, and to provide that ‘‘plans for the 
establishment of a permanent Court of International Justice’’ should 
be formulated and submitted to the members of the League by the 
Council. It is with this latter provision that jurists should be par- 
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ticularly concerned for the usefulness of this instrument of settle- 
ment depends upon the proper constitution of such a tribunal and 
the practical method of procedure before it. 

Many of us, who have had experience before international courts 
and commissions, have realized the inadequacy and unsatisfactory 
character of the present system of arbitration and the imperfect, if 
not objectionable, method of procedure which has been followed. 
Appreciating now as we did not before the evil purposes which the 
Powers of Central Europe had so long secretly cherished, it is re- 
markable that The Hague Convention of 1907 developed as far as it 
did a workable system for the judicial settlement of international 
disputes. I have no sympathy with those who criticize or condemn 
the accomplishment of that great assembly of distinguished states- 
men and jurisconsults who formulated an instrument and a method, 
by which justice could be applied to nations as national judiciaries 
have applied it to individuals. It is ignorance of the difficulties of 
their task or in some cases I fear a less justifiable reason which has 
induced unfavorable comment of or contemptuous indifference to the 
real achievements of The Hague Conferences. 

The creation of The Hague Court was a tremendous forward step 
in the prevention of international wars in that the signatories to the 
organic convention committed themselves to the standing policy that 
justice should be the controlling principle in all relations between 
nations and that its application to conerete cases by an impartial 
tribunal ought to supersede the ancient and barbarous method of 
trial by combat. I desire to register here my personal appreciation 
of the great service which was rendered by The Hague Conferences 
of 1899 and 1907 in furnishing the world a definite system of inter- 
national judicature. Along the general lines of The Hague Conven- 
tion the nations should build a new and more substantial structure, 
eliminating those weaknesses and undesirable features which were 
the consequence of the improper motives of certain Powers, particu- 
larly the German Empire, and of the false conception of their 
national interests. It would be folly to cast aside all that has been 
achieved and attempt to create something entirely different. In our 
desire to make this new era a better one than the one from which we 
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have emerged, we must not let idealism run away with common sense 
or assume that we possess a mentality far superior to our predecessors. 
Past methods are not all worthless because they failed to accomplish 
their objects in the extraordinary and abnormal circumstances which 
resulted in the World War. I do not believe that any human agency 
could have prevented the conflict through which we have passed so 
long as greed and ambition were the supreme impulses of the German 
Autocracy. If the German Government had not been inspired by 
these evil motives and had not believed that it possessed the physical 
power to gratify its desires, who is prepared to say that The Hague 
Convention of 1907 would not have furnished a sufficient instrument 
to settle peaceably controversies which might without it have pro- 
duced international wars? 

The fact is that under present conditions, even with autocracy 
vanquished and democracy triumphant, we have to face the same 
problems, though modified by a better conception of the truth and 
a less ruthless disregard of right. It is, I believe, a better world, 
but by no means a perfect world. Though less threatened by the 
sinister influence of national avarice, we are not free from it entirely. 
I do not know that the world will ever be until it is spiritually re- 
generated. As I see it there is only one principle for the direction 
of international intercourse which will under present conditions com- 
mand the universal approval of nations, and that is the principle of 
justice, not in the general and abstract sense, but in the restricted 
sense of legal justice. 

Justice in the broad sense is attractive to the reformer and the 
idealist. As a nation we ought and doubtless will be guided by it 
in our relations with other nations. But, when we come to formulate 
our foreign policies upon the belief that justice in the abstract is a 
dominant force in the regulation of world affairs, we are building 
on a foundation which, however desirable, is by no means certain. 
We must recognize the fact, unpalatable though it may be, that 
nations to-day are influenced more by selfishness than by an altruistic 
sentiment of justice. The time may come when the nations will 
change their present attitude through a realization that uniform 
justice in foreign as well as in domestic affairs is the highest type of 
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expediency, but that time has not yet come, and, if we are wise, we 
will not deceive ourselves by assuming that the policies of other 
governments are founded on unselfishness or on a constant purpose 
to be just even though the consequences be contrary to their imme- 
diate interests. 

Yet, while abstract justice cannot be depended upon as a firm 
basis on which to constitute an international concord for the pres- 
ervation of peace and good relations between nations, legal justice 
offers a common ground where the nations can meet to settle their 
controversies. No nation can refuse in the face of the opinion of 
the world to declare its unwillingness to recognize the legal rights 
of other nations or to submit to the judgment of an impartial 
tribunal a dispute involving the determination of such rights. The 
moment, however, that we go beyond the clearly defined field of 
legal justice we enter the field of diplomacy where national interests 
and ambitions are today the controlling factors of national action. 
Concession and compromise are the chief agents of diplomatic settle- 
ment instead of the impartial application of legal justice which is 
essential to a judicial settlement. Furthermore, the two modes of 
settlement differ in that a judicial settlement rests upon the precept 
that all nations, whether great or small, are equal, but in the sphere 
of diplomacy the inequality of nations is not only recognized but 
unquestionably influences the adjustment of international differences. 
Any change in the relative power of nations, a change which is 
continually taking place, makes more or less temporary diplomatic 
settlements, but in no way affects a judicial settlement. 

However then international society may be organized politically 
for the future and whatever machinery may be set up to minimize 
the possibilities of war, I believe that the agency which may be 
counted upon to function with certainty is that which develops and 
applies legal justice. Every other agency, regardless of its form, 
will be found, when analyzed, to be diplomatic in character and 
subject to those impulses and purposes which generally affect diplo- 
matie negotiations. With a full appreciation of the advantage to be 
gained for the world at large through the common consideration of 
a vexatious international question by a body representing all nations, 
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we ought not to lose sight of the fact that such consideration and the 
action resulting from it are essentially diplomatic in nature. It is, 
in brief, the transference of a dispute in a particular case from the 
capitals of the disputants to the place where the delegates of the 
nations assemble to deliberate together on matters which affect their 
common interests. It does not—and this we should understand— 
remove the question from the processes of diplomacy or prevent the 
influences which enter into diplomacy from affecting its considera- 
m. Nor does it to an appreciable extent change the actual in- 
equality which exists among nations in the matter of power and 
influence. 

On the other hand, justice applied through the agency of an im- 
partial tribunal clothed with an international jurisdiction eliminates 
the diplomatie methods of compromise and concessions and recog- 
nizes that before the law all nations are equal and equally entitled 
to the exercise of their rights as sovereign and independent states. 
In a word, international democracy exists in the sphere of legal 
justice and, up to the present time, in no other relation between 
nations. 

Let us then with as little delay as possible establish an international 
tribunal or tribunals of justice with The Hague Court as a founda- 
tion ; let us provide an easier, a cheaper, and a better procedure than 
now exists; and let us draft a simple and concise body of legal prin- 
ciples to be applied to the questions to be adjudicated. When that 
has been accomplished, and it ought not to be a diffieult task, if the 
delegates of the governments charged with it are chosen for their 
experience and learning in the field of jurisprudence, we will, in 
my judgment, have done more to prevent international wars through 
removing their causes than ean be done by any other means that has 
been devised or suggested. 

I have but just returned from six months spent in the settling of 
controversies between nations through the medium of a great inter- 
national conference, which followed the customs and practices of 
diplomacy as they will unquestionably be followed by all deliberative 
bodies representing the nations. I believe that I know and under- 
stand the eurrents and countereurrents which impelled action and 
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influenced decisions in that conference. It is not my purpose to re- 
view the conduct of those negotiations or to imply more than that 
they were diplomatic in character. But with this experience vividly 
in mind I cannot too strongly assert that international justice inter- 
preted and applied by an impartial court can do more to prevent 
future wars than any agency, single or collective, operating in the 
sphere of diplomacy. 

The mind of the world was never more receptive to the idea of 
applied justice. Mankind has endured such terrible woes from in- 
justice and lawlessness that they seek above all things the restora- 
tion of the rule of law and justice. The governments cannot ignore 
this universal demand. They should not. They cannot too soon 
set up the machinery and let it get to work in the settlement of the 
controversies which continue to arouse apprehension and concern 
among those who seek to see a sure foundation laid for a permanent 
peace. 

To adopt an international code of principles for the guidance 
of an international court of justice is, I believe, as essential as the 
creation of the court itself. After every great international war 
changes in methods and weapons have compelled a revision of the 
rules of warfare. The principles have not changed so much as their 
application to new conditions. The changes that will have to be made 
after this war, which for magnitude and ingenuity in the destruction 
of life and property surpassed all previous wars, are numerous and 
radical. In the past, governments have employed their armies and 
navies against one another as champions of their respective nations. 
The noncombatants of the populations have formed a class which 
was without military value and which was on that account free 
from hostile attack. But today each able-bodied individual in a 
state, though not serving in the armed forces of a belligerent, is a 
distinct asset in the prosecution of a war. The workman in the 
shop, the peasant in the field, the miner underground, the sailor on 
the merchant ship, are necessary factors in the prosecution of a war 
as they never were before. This Great War has been a war of peo- 
ples, and not a war of armies and navies alone. Whole nations have 
been mobilized in the supreme effort to vanquish their enemies. How 
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this manifest fact will affect the rules for the immunity and protec- 
tion of noncombatants is a question which will require very careful 
consideration. 

The introduction of the submarine, the aeroplane, and the dirigi- 
ble, made possible by the invention of the internal-combustion engine, 
the use of the wireless telegraph and telephone, and the employment 
of lethal gases, of supercannon and possibly of aerial torpedoes make 
obsolete many rules formerly observed but now ignored. 

What is to become of the rules of blockade as they existed prior 
to 1914? Are we to continue the farce of distinguishing between 
articles contraband and noncontraband? What will be the rights and 
duties of neutrals after the experience of the last five years? Will 
there be and can there be such a thing as neutrality when a war 
involves many nations and shatters the commercial and social order 
of the whole earth? These are some of the problems which will have 
to be solved by those who will be charged with redrafting the rules 
of war on land and sea. 

New and puzzling questions are also presented as to the application 
of principles of right in times of peace. The employment of air- 
eraft and undersea vessels in commerce and communication, the regu- 
lation of the use of wireless telegraphy, the rights as to the operation 
of ocean eables, and other subjects of like nature should be fully 
discussed before the principles of international law are put into final 
codified form. Then, too, there is another group of subjects as to 
which definite principles should be laid down in order that the 
present uncertainty and confusion of rights may be removed. Among 
these subjects are the right of expatriation and naturalization, the 
precise nature of business domicile, the right to retain title to ocean 
cables cut or diverted during a war, and others which it is needless 
to recite, as enough has been stated to show the importance of the 
task which lies before the conference charged with the codification 
of the principles of law applicable in time of peace and the rules 
of conduct in time of war. 

The system of mandatories under the League of Nations as pro- 
vided in the Covenant, which to the casual observer appears simple in 
principle and application, is a novelty in political authority which 
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the more it is studied from the legal standpoint the greater the 
number of problems which it presents. 

The determination of the possession of the sovereignty over terri- 
tory is essential to the determination of international rights and 
obligations. In the ease of territory subject to a mandatory, the 
question therefore arises as to who possesses the sovereignty of such 
territory. Certainly not the mandatory which derives its authority 
solely from an agreement conferring upon it a limited exercise of 
sovereign rights. Is it then the League of Nations which possesses 
the full sovereignty, the exercise of which is delivered in part only to 
an agent or trustee? That would seem to be the logical answer, and 
yet consider the questions which that answer raises. Does the League 
of Nations possess the attributes of an independent state so that it can 
function as a possessor of sovereignty over territory? Is the League 
then a supernational world state clothed with world sovereignty? If 
the League possesses the sovereignty, can it avoid responsibility for 
the misconduct of its agent, the mandatory? If the League is not 
capable of possessing sovereignty, thei: who does possess it, who is 
responsible for the acts of the mandatory; and upon what ultimate 
authority does the League base the issuance of a mandate? 

I might present a score of other questions of a similar nature which 
with those propounded will have to be definitely answered some time 
if the mandatory system comes into operation. To-day these ques- 
tions are academic and may be considered technical, and no doubt by 
many are so considered, but it may not be long before they become 
concrete and very practical. It is not an overstatement to say that 
nine-tenths of all international controversies arise over questions per- 
taining to the possession of sovereignty and the conflict of sovereign 
rights. I do not think that mandatories and the source of their 
authority can escape from the test of the legality of their exercise of 
sovereign rights. The system must be philosophically and logically 
worked out from the legal point of view or it will result in confusion. 
I do not say this in disparagement of the system, but only as a re- 
minder that often that which appears simple is exceedingly complex 
when analyzed. It is needless, however, to say this to a body of 
jurists whose experience has taught them that difficulties are only 
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too often hidden in a statute or a treaty provision, which seems at 
first plain and easy of enforcement. Personally, I believe that a 
definite legal formula can be found to bring the mandatory system 
into harmony with the conception of sovereignty, and the determina- 
tion of international rights and obligations. But I am not prepared 
at this time to propound a theory to meet fully the situation, which 
possesses novel features, to say the least. 

In addition to the variety of questions thus raised in connection 
with the idea of mandates, the principles governing the establish- 
ment of international servitudes will require careful study in order 
that they may be more clearly formulated than they have been in the 
past. While there have been in certain instances rights of way over 
territory, the rules applicable to them have not been as fully defined 
as in the case of the common use of international waterways and 
of special rights in territorial waters. The new theory of servitudes 
on land differs from the old, which was based on expediency and 
mutual advantage, in that the new depends on an assertion of right 
which arises from an asserted principle that a nation ought not to 
be against its will barred from the sea, the common property and 
highway of mankind, and thus deprived of the opportunity to engage 
in ocean-borne commerce. How far this principle should go in 
support of the right to free ports and land transit is a question which 
must be answered with due regard to the rights of territorial sov- 
ereignty and national safety. 

I might expand the list of subjects for consideration suggested by 
the Treaty of Peace which will invite the learning and wisdom of 
those who will, I sincerely hope, be charged with the codification of 
the principles of international law. Even if I subject myself to the 
charge of repetition, let me say that I most earnestly advocate the 
formulation of such a code by an international conference of jurists 
and publicists. With a definite standard of legal rights sanctioned 
by the nations the administration of international relations as well as 
the administration of international justice will become more con- 
sistent and less a prey to expediency and political opportunism. 

There is one other subject of a legal character of which I desire 
to speak because it has excited much general discussion at home 
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and abroad, and been the cause of some very intemperate and ill- 
considered expressions of opinion. I refer to the trial of the former 
German Emperor. I have a personal interest in that subject because 
it was my lot to preside over the Commission on Responsibilities 
constituted by resolution of the Conference on the Preliminaries of 
Peace and charged, among other things, with a consideration of the 
action which should be taken in regard to individuals responsible for 
the war and for violations of the laws and customs of war. 

The Commission consisted of fifteen members, two named by each 
of the following powers: The United States, the British Empire, 
France, Italy and Japan, and one member each for Belgium, Greece, 
Poland, Roumania and Serbia. My American colleague was Dr. 
James Brown Scott. Sir Gordon Hewart, the Attorney-General of 
England, and Sir Ernest Pollock, the Solicitor-General, alternated 
with each other as head of the British delegation. Among the other 
members were the jurisconsults Larnaude, of France, and Rolin- 
Jaequemyns, of Belgium, Mr. Politis, the Greek Minister of Foreign 
Affairs, and the Right Honorable W. F. Massey, the Prime Minister 
of New Zealand. 

The Commission took up its work through the medium of three 
subcommissions and after two months of deliberations submitted its 
report, subject to certain reservations by the American and Japanese 
delegations which were set forth and explained in separate memo- 
randa annexed to the report. 

It was apparent at the very beginning of our sessions that certain 
members of the Commission were determined before everything else 
to bring the Kaiser to trial for a criminal offense before an inter- 
national high tribunal of justice to be constituted for the purpose 
primarily of determining his guilt and imposing upon him a suitable 
penalty for his crimes. There were three charges which could be 
urged against him, namely, that he was responsible for the war, 
that he was responsible for the violation of the neutrality of Belgium 
and Luxemburg, and that he was chargeable with the flagrant vio- 
lations of the laws and customs of war perpetrated by the armed 


forces of Germany. 
The first two charges were the ones which appealed most strongly 
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to public opinion and aroused the bitterest indignation both in 
Europe and America. That any individual could plunge the whole 
world into such years of suffering resulting in the death of millions 
of human beings and the waste of billions of treasure, in the dis- 
organization of society and the bankruptcy of nations, and go scot 
free outraged mankind’s sense of justice. From everywhere arose 
the ery for vengeance. It was under this pressure of popular demand 
and handicapped by the announced purpose of certain of its mem- 
bers to punish the Kaiser that the Commission began its task of 
studying the question of his criminal responsibility. From every 
point of view the question was examined and the arguments for and 
against his trial were considered, but in the end it was unanimously 
decided that a report could not be made charging the Kaiser with 
legal criminality for beginning the war or for invading Belgium and 
Luxemburg. It was recognized that he had committed a great moral 
crime, an unpardonable offense against humanity, but the Commis- 
sion was forced to find that there was no positive law declaring acts 
such as he had committed to be criminal and imposing a penalty on 
the perpetrator. The decision was reached with reluctance because 
of the firm conviction that the German ruler was guilty, although his 
guilt was not of a nature which could be declared and punished by a 
judicial tribunal. 

The conelusions reached by the Commission read as follows: 

1. The acts which brought about the war should not be charged 


against their authors or made the subject of proceedings before a 
tribunal. 

2. On the special head of the breaches of the neutrality of Lux- 
emburg and Belgium, the gravity of these outrages upon the princi- 
ples of the law of nations and upon international good faith is such 
that they should be made the subject of a formal condemnation by the 
Conference. 

3. On the whole ease, including both the acts which brought about 
the war and those which accompanied its inception, particularly the 
violation of the neutrality of Belgium and Luxemburg, it would be 
right for the Peace Conference, in a matter so unprecedented, to 
adopt special measures and even to create a special organ in order 
to deal as they deserve with the authors of such acts. 

4. It is desirable that for the future, penal sanctions should be pro- 
vided for such grave outrages against the elementary principles of 
international law. 
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The report in this declaration emphasizes the respect of the Com- 
mission for the supremacy of law over the natural impulse to be 
avenged upon one who richly deserved to pay the penalty for his 
evil deeds. 

The third charge as to ‘‘violations of the laws and customs of 
war’’ was the one on which an agreement could not be reached. The 


conclusion in the report is thus stated: 


All persons belonging to enemy countries, however high their 
positions may have been, without distinction of rank, including Chiefs 
of States, who have been guilty of offenses against the laws and 
customs of war or the laws of humanity, are liable to criminal 
prosecution. 


By this conclusion it is evident that the Kaiser might be brought 
to trial before a court with criminal jurisdiction, although to estab- 
lish his guilt as a violator of ‘‘the laws and customs of war or laws 
of humanity’’ would be no easy matter provided the principles of 
legal justice and the common rules of evidence were observed by the 
tribunal before which he was brought. That he should be declared 
innocent of the charge was by no means an impossibility, if his 
judges were impartial and not merely instruments of vengeance. 
To this conelusion the American members of the Commission dis- 
sented, stating their position thus in their memorandum : 


The American representatives are unable to agree with this con- 
clusion, in so far as it subjects to criminal, and, therefore, to legal 
prosecution, persons accused of offenses against ‘‘the laws of human- 
ity,’’ and in so far as it subjects Chiefs of States to a degree of 
responsibility hitherto unknown to municipal or international law, 
for which no precedents are to be found in the modern practice 
of nations. 

Omitting for the present the question of criminal liability for 
offenses against the laws of humanity, which will be considered in 
connection with the law to be administered in the national tribunals 
and the High Court, whose constitution is recommended by the 
Commission, and likewise, reserving for discussion in connection with 
the High Court the question of the liability of a Chief of State to 
criminal prosecution, a reference may properly be made in this place 
to the masterly and hitherto unanswered opinion of Chief Justice 
Marshall, in the case of the Schooner Exchange v. McFadden and 
Others (7 Cranch, 116), decided by the Supreme Court of the United 
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States in 1812, in which the reasons are given for the exemption of 
the sovereign and of the sovereign agent of a state from judicial 
process. This does not mean that the head of the state, whether he 
be called emperor, king, or chief executive, is not responsible for 
breaches of the law, but that he is responsible not to the judicial 
but to the political authority of his country. His act may and does 
bind his country and render it responsible for the acts which he has 
committed in its name and its behalf, or under cover of its authority; 
but he is, and it is submitted that he should be, only responsible to 
his country, as otherwise to hold would be to- subject to foreign 
countries a chief executive, thus withdrawing him from the laws of 
his country, even its organic law, to which he owes obedience, and 
subordinating him to foreign jurisdictions to which neither he nor 
his country owes allegiance or obedience, thus denying the very con- 
ception of sovereignty. 

But the law to which the head of the state is responsible is the 
law of his country, not the law of a foreign country or group of 
countries; the tribunal to which he is responsible is the tribunal of 
his country, not of a foreign country or group of countries; and the 
punishment to be inflicted is the punishment prescribed by the law 
in force at the time of the commission of the act, not a punishment 
created after the commission of the act. 

.. . The American Representatives also believe that the above 
observations apply to liability of the head of a state for violations 
of positive law in the strict and legal sense of the term. They are 
not intended to apply to what may be ealled political offences and 
to political sanctions. 

These are matters for statesmen, not for judges, and it is for them 
to determine whether or not the violators of the treaties guaranteeing 
the neutrality of Belgium and of Luxemburg should be subjected to 
a political sanction. 


I wish to direct your attention to this last sentence because the 
distinction between a political sanction and a judicial sanction de- 
termines the basis of the right to impose a penalty on the head of a 
foreign state. 

As to all individual enemies chargeable with violations of the laws 
and customs of war and the laws of humanity, the report recom- 
mended the creation of a high international tribunal to try such 
persons as were not apprehended and tried before national courts of 
the Allied and Associated Powers, and who were selected for trial 
by a prosecuting commission of five members, one being named by 
each of the five principal Powers. 
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The scheme thus proposed for the creation of a High International 
Court of Criminal Jurisdiction, with its complex machinery and 
necessity for national legislation to give it authority, to administer 
criminal laws enacted by various nations and also to interpret and 
apply the laws of humanity, was a novelty to which the American 
representatives refused to give full approval. Early in the discussions 
they submitted the following memorandum on the method which they 
favored for bringing to justice criminals of this sort: 

1. That the military authorities, being charged with the interpreta- 


tion of the laws and customs of war, possess jurisdiction to determine 
and punish violations thereof; 

2. That the military jurisdiction for the trial of persons accused of 
violations of the laws and customs of war and for the punishment 
of persons found guilty of such offences is exercised by military 
tribunals; 

3. That the jurisdiction of a military tribunal over a person ac- 
cused of the violation of a law or custom of war is acquired when 
the offence is committed on the territory of the nation creating the 
military tribunal or when the person or property injured by the 
offence is of the same nationality as the military tribunal ; 

4. That the law and procedure to be applied and followed in deter- 
mining and punishing violations of the laws and customs of war are 
the law and the procedure for determining and punishing such vio- 
lations established by the military law of the country against which 
the offence is committed ; and 

5. That in case of acts violating the laws and customs of war 
involving more than one country, the military tribunals of the coun- 
tries affected may be united, thus forming an international tribunal 
for the trial and punishment of persons charged with the commission 


of such offences. 
In their memorandum annexed to the report, the American repre- 
sentatives, for the sake of reaching an agreement, conceded the pos- 
sible expediency of an international commission to pass upon the 
military crimes affecting the nations of more than one country, be- 
cause, though it was not directly in accord with their idea of mixed 
courts-martial, it did not contradict the principle. 

The American representatives did, however, oppose the extension 
of the jurisdiction of such a tribunal to offences against ‘‘the laws of 
humanity’’ as was recommended in the report, first, on the ground 
that the submission to the Commission on Responsibilities by the 
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Peace Conference was limited in terms to offences against ‘‘the laws 
and customs of war,’’ and, second, because the laws of humanity 
do not constitute a definite code with fixed penalties which can be 
applied through judicial process. The American Commissioners thus 
stated the second ground for their objection: 


As pointed out by the American representatives on more than 
one oceasion, war was and is, by its very nature, inhuman, but acts 
consistent with the laws and customs of war, although these acts are 
inhuman, are nevertheless not the object of punishment by a court 
of justice. A judicial tribunal only deals with existing law and only 
administers existing law, leaving to another forum infractions of the 
moral law and actions contrary to the laws and principles of human- 
ity. A further objection lies in the fact that the laws and principles 
of humanity are not certain, varying with time, place, and cireum- 
stanee, and according, it may be, to the conscience of the individual 
judge. There is no fixed and universal standard of humanity. 


The report of the Commission on Responsibilities, with the reserva- 
tions annexed, was laid before the Conference and received the im- 
mediate consideration of the Council of Four, or, as it is often called, 
the Supreme Council of the Allied and Associated Governments. The 
decision reached by the Council is contained in Articles 227 to 230 of 
the Peace Treaty. 

Article 227 arraigns the former German Emperor for ‘‘a supreme 
offence against international morality and the sanctity of treaties’’ 
and provides that a special tribunal to try him shall be constituted, 
composed of five judges appointed respectively by the United States, 
Great Britain, France, Italy and Japan. It also declares that the 
tribunal in its decision ‘‘will be guided by the highest motives of 
international policy’’ and shall ‘‘fix the punishment which it con- 
siders should be imposed.’’ 

Manifestly the tribunal thus created is not a court of legal justice, 
but rather an instrument of political power which is to consider the 
case from the viewpoint of high policy and to fix the penalty accord- 
ingly. And this is clearly stated in the reply of the Council to the 
observations of the German peace delegates on this subject. The 
pertinent portion of the reply reads as follows: 


They (that is, the Council) wish to make it clear that the public 
arraignment under Article 227 framed against the German ex-Em- 
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peror has not a judicial character as regards its substance but only 
in its form. The ex-Emperor is arraigned as a matter of high inter- 
national policy as the minimum of what is demanded for a supreme 
offence against international morality, the sanctity of treaties and 
the essential rules of justice. 


This course of procedure was in accordance with the suggestion 
made in the American memorandum that there might be a political 
sanction but no judicial sanction for the offences of having caused 
the war and violated the neutrality of Belgium and Luxemburg. 

Articles 228, 229, and 230 provided that persons accused of vio- 
lating the laws and customs of war should be delivered up by Ger- 
many to be tried before national military tribunals of the Allied 
and Associated Powers, or, where the violation affected the nationals 
of more than one power, then before international military tribunals 
composed of members of the military tribunals of the powers in- 
terested. 

The recommendation of the Commission as to a general mixed 
commission to try such cases was rejected and the proposal of the 
American Commissioners in the memorandum laid before the Com- 
mission during its early sessions and repeated in its reservations 
was adopted by the Conference. 

Furthermore no jurisdiction was conferred upon any tribunal 
over offences against ‘‘the laws of humanity,’’ which had been, as 
I have indicated, vigorously opposed by the American representa- 
tives. 

It was by no means an easy task to deal with the question of ex- 
pressing properly mankind’s condemnation of the individual, whose 
inordinate vanity and greed were chiefly responsible for the dread- 
ful misery and waste which the world has endured and from the 
effects of which it will suffer for many years to come. It was diffi- 
cult to subordinate the natural feeling of indignation and the instinct 
to do vengeance to a cold, dispassionate consideration of the character 
of the Kaiser’s acts and their relation to law and justice. Yet one 
of the reasons that our country entered the war was to bring law- 
lessness to an end. We believed that an undeviating respect for law 
is essential to the prosperity and happiness of society and that the 
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rigid maintenance of law, however distasteful it may be, is an im- 
perative duty. It was with a determination to follow these precepts, 
to treat impersonally and judicially the submission of the Confer- 
ence, and to avoid being influenced by our own desires or by the 
pressure of public sentiment that we performed our duties as the 
American members of the Commission on Responsibilities and filed 
our reservations to the report of the Commission. 

I have taken a good deal of your time and, I fear, have tried your 
patienee unduly in reviewing this question of the trial and punish- 
ment of the Kaiser, and yet the deep interest which it has excited 
and the various opinions expressed by jurists and laymen which have 
been published seemed to me to entitle it to more than a passing 
notice. 

There is also another class of legal questions which are raised by 
some of the provisions of the Treaty of Peace as well as by some of the 
prepositions advanced at the Peace Conference. They are questions 
which have to do with constitutional powers and constitutional limita- 
tions. I shall not even attempt to suggest the subjects falling within 
this class. Those to which I have referred in detail pertain essentially 
to the principles and generally accepted rules of the law of nations 
and to the administration of international justice. To go beyond 
those subjects would be to enter the wide field of constitutional law. 
Into that field I shall not venture. 

In conelusion let me emphasize by repetition what I said at the 
beginning of my remarks, because it seems to me that the world is 
approaching the most critical decision that it has had to make since 
history began. Let me repeat: Nationalism must be maintained at all 
hazards. It must not be supplanted by Mundanism. It is equally 
imperative that within the nation Individualism should not be sub- 
ordinated to Classism. Individualism has been the great impulse to 
progress and liberty. It is the very lifeblood of modern civilization. 
Individual rights, not class rights, should engage our concern and in- 
vite governmental protection wherever threatened. If we, Americans, 
abandon Individualism we have bartered away our birthright, we 
have cast aside that for which our forefathers were willing to die. 
The same is true of Individualism among nations. It must be main- 
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tained if the peoples of the earth are to possess patriotism, love of 
liberty, and that generous devotion to national ideals which have 
made nations great and prosperous. 

Peace and contentment are found in a nation where a free people 
live under just laws justly administered. So peace among nations 
will prevail when their conduct toward one another is governed by 
just laws and when they submit their controversies to an impartial 
judiciary which will decide them according to the immutable prin- 
ciples of justice. 

To the achievement of this great good for the present and the 
future we should devote our thought and endeavor. To that end we 
should give our earnest: support to Internationalism, a true Inter- 
nationalism which is founded on a deep and abiding faith in Nation- 
alism as the essential element of the present order. To-day by 
common purpose and by united effort much may be accomplished. If 
we wait for a more propitious time, that time may never come. 

ROBERT LANSING. 
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THE TREATY PROVIDING FOR AMERICAN ASSISTANCE 
TO FRANCE IN CASE OF UNPROVOKED AGGRESSION 
BY GERMANY AGAINST THE LATTER 


Seconp only to the proposed Covenant of the League of Nations 
in its claims upon the interest and attention of the American people 
and the Senate of the United States, and of far more importance and 
interest to them than the terms of the proposed treaty with Germany, 
outside of the section of that treaty which contains the Covenant of 
the League of Nations, is the proposed treaty with France. This 
document was submitted to the Senate by President Wilson on July 
29th, with a view to securing the consent of the Senate to its rati- 
fication. 

In addition to the analysis which needs to be made first of all of 
the terms of the treaty themselves, the proposed agreement suggests 
several reflections along different lines of thought, especially in regard 
to its relation to the proposed League of Nations and its relation to 
American constitutional law and diplomatic policy. 

A reading of the text suggests that the pact was drawn with great 
eare. The American plenipotentiaries were, evidently, extremely 
cautious, and insisted upon reducing the obligations assumed by the 
United States, by virtue of this treaty, to the very lowest points con- 
sistent with the accomplishment of the objects in view. In the third 
paragraph of the preamble it is a fear, more or less mutual, on the 
part of the contracting Powers, that the protective measures taken 
with respect to the left bank of the Rhine are incapable of assuring 
immediately to France and America adequate security and protection, 
which is given as the basis of the agreement. It is noteworthy that 
in the proposed British agreement it is said that ‘‘there is a danger’’ 
that the eventuality feared by the American and French negotiators 
may come to pass. In the final paragraph of Article I a double con- 
juncture of circumstances is required to bring the agreement into 
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operation: first, the failure, earlier apprehended or feared as possible, 
of the demilitarization provisions of the Versailles Treaty to give 
France appropriate security and protection, and, in addition, an un- 
provoked act of aggression on the part of Germany. By Article II 
the effectiveness of the treaty is made to depend upon the prior ratifi- 
cation of a similar treaty between Great Britain and the French Re- 
public, and by Article III it is made dependent upon a certain specific 
sort of approval by the Council of the League of Nations. Ratification 
by the French Chambers, otherwise unnecessary, is required by Article 
IV. Finally, it is provided in Article III that the treaty shall be void 
upon and after a decision by the Council of the League that ‘‘the 
league itself affords sufficient protection.’’ The result is a treaty as 
innocuous as possible within the limits of its inherent nature and 
effects. 

The terms of the treaty do more than reveal the caution of some, 
at least, of the negotiators. They suggest certain questions upon other 
points. The accuracy of the first two considerations contained in the 
first paragraph of the preamble and the eliptical character of the ref- 
erence, in the same paragraph, to the German aggression of 1914 might 
be called in question without seriously affecting the body of the agree- 
ment based upon them. 

The apparent attempt, in the third paragraph, to represent the 
menace of aggression, and the protective stipulations of the Versailles 
Treaty regarding the Rhine areas, as bearing mutually upon France 
and America seems somewhat far-fetched, especially by comparison 
with the candid admission of the true state of affairs in the end of 
Article I. 

There has been some comment upon the difference between the 
words expressing the obligation of America to go to the aid of France 
in the circumstances anticipated by the treaties and the analogous 
words in the British treaty, inasmuch as it is said that the United 
States ‘‘will be bound (seront tenues)’’ to come to the aid of France 
in such ease, while Great Britain ‘‘consents (consent)’’ to do likewise. 
It is true that the former phrase emphasizes the idea of an unescap- 
able obligation while the latter presents the idea of free and willing 
agreement. On the other hand, the phrase of the American treaty 
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might be looked upon as less likely to involve further negotiation and 
questioning, as being automatically operative, while the British term 
seemed further removed from actual effective operations. 

The most pertinent questions which can be asked in respect to the 
proposed treaty are probably those regarding its relation to the pro- 
posed League of Nations. It is, by virtue of the first sentence of 
Article III, absolutely dependent for its effective existence upon the 
adoption of the proposed League Covenant, virtually as it stands in 
the Versailles Treaty or, at least, with the proposed Council organiza- 
tion still untouched. Otherwise the requisite approval could not be 
given. 

Having been so approved, the treaty is intended to operate in 
partial and temporary execution of the principles of the proposed 
Covenant regarding protection against aggression. There is more sig- 
nificance properly attaching to the unconscious implications of the 
closing words of Article III in definition of the purpose of the treaty 
than to the lengthy explications of the preamble. In this character 
there are two elements deserving separate attention. 

The temporary character of the pact is emphasized by the provision 
of Article III for its obsolescence upon the achievement of a certain 
set of circumstances in addition to the recurrent phrase ‘‘at first’’ in 
the paragraph of the preamble. The President told the Senate on 
July 10th that its ‘‘object is the temporary protection of France.’’ 
On July 29th the President said that it was intended as a ‘‘ temporary 
supplement’’ to the Treaty of Versailles for ‘‘the years immediately 
ahead,’’ and he referred to the provision that the treaty should remain 
in foree ‘‘only until, upon the application of one of the parties to it, 
the Council of the League . . . shall agree that the provisions of the 
Covenant of the League afford her sufficient protection.’’ It is fairly 
certain that the President expects this arrangement ad interim to be 
of comparatively short duration, and the French and British views 
of the matter tend to confirm this. The Temps has described the func- 
tion of the propesed treaty as follows: ‘‘Tant que la Société des nations 
n’assurera pas par elle-méme ‘une protection suffisante’ toute velléité 
d’aggression allemande sera tenue en échec . . .”’ This seems to agree 
with the interpretation of the President. This is worthy of all the 
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more attention because the British Prime Minister said, in the House 
of Commons, on July 21st, that the French treaty was ‘‘ provisional in 
its character. On the face of it, it is a guarantee that lasts until 
France feels that the League of Nations is sufficiently established that 
she ean depend on its workings;’’ he referred to the Versailles Treaty 
as the ‘‘more permanent’’ document. 

There is one phase of this matter which is somewhat complicated 
and deserves to be closely examined. By Article III this treaty can- 
not come into operation until the Council has been established under 
the League; for otherwise the necessary approval could not be given. 
By Article III, likewise, the treaty is to lapse as soon as the League is 
decided to be firmly established (unless, indeed, it is to be assumed 
that even though fully established, the League is incapable of ade- 
quately protecting France because of inherent defects, an assumption 
impossible to make in view of the utterances just quoted). Hence the 
period of its vigor is closely circumscribed. It seems that, by insisting 
upon restrictions upon the date of its coming into effect and upon the 
length of its life, the treaty has been reduced to a minimum period of 
operation. 

In the next place, the extent of the obligation under this treaty is, 
in some sort, less than the extent of the obligation under the proposed 
League Covenant. Throughout the clauses of Articles 12, 13, 15, and, 
especially, Article 16 of the proposed Covenant the pledge of the 
members of the League runs to the prevention of any aggression made 
previous to the requisite delay and discussion by the League, irrespec- 
tive both of which nation possesses the advantage in the merits of 
the case on its substantive side and of the motives of aggression. In 
this treaty, however, only unprovoked aggression is provided against. 
It is also true that Article 10 of the proposed Covenant guarantees 
against all aggression (unprovoked or not), but what is here guaran- 
teed is territorial integrity and political independence alone, and hence 
the scope of Article 10 is, in the end, less than that of the French 
treaty. Indeed, given the limited object of the guarantee in Article 
10, it is hard to see either how this article could be invoked to interfere 
with an attack declared to be directed solely at objects short of con- 
quest or why the article should have received so much more critical 
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attention than the first clause of Article 16. Article 10 is the embodi- 
ment of a more limited obligation than Article 16 or Article I of the 
French treaty. 

While it is a temporary agreement in partial execution of the prin- 
ciples of the proposed League, the French treaty is not a ‘‘substitute’’ 
for the League except in point of time and it is a ‘‘supplement’’ to 
the League only in the sense that it supplies action which is properly 
the function of the League until the latter can come upon the scene 
in its own name. Once fully set up, the League is complete by itself 
without this treaty, and this treaty is not intended to stand perma- 
nently as an addition to the League, as has been seen. It is a simple 
technicological fact that it takes time to set up political machinery 
and set it in operation. The sort of protection of which France feels 
a need cannot be provided short of some mechanism either to place 
military assistance in northeastern France in very quick time, in case 
of a sudden attack from Germany, or to effect general and permanent 
disarmament. It will take time to achieve either of these under the 
proposed Covenant. In one case, as the President pointed out to the 
Senate on July 29th, the action of the League depends upon (a) 
action of the Council advising military assistance, and (b) action of 
the members in acceptance of that advice. Such assistance is very far 
removed until, at the very least, the Council is organized and set in 
steady operation. As for disarmament under Article 8 of the Cove- 
nant, that will be likely to require several years of investigations, 
reports, consultations, recommendations, revisions and _ legislative 
action before dependable results are obtained. This unpolitical and 
mechanical situation lies at the bottom of the French treaty. 

The word ‘‘immediately’’ in the last paragraph of Article I might 
be taken to refer to action by the United States in a quicker fashion 
than that provided by the mechanism of the League, conceived as 
coéxisting along with this treaty. This can, however, only be true of 
such period as intervenes between the formal establishment of the 
League and that point in time when it may be found by the Council 
to furnish ‘‘sufficient protection,’’ in the words of Article III—a point 
which must, by bare logic, be assumed to be neither purely hypothetical 
nor indefinitely remote. The word might better be taken as purely 
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formal or, possibly, to refer to action undeterred by such delay as 
would be necessarily involved in setting up the League machinery. It 
certainly cannot be used to indicate an intention to dispense with the 
action of Congress as required by the Constitution, preceded by debate 
if necessary. Although M. Bourgeois complained on February 14th, 
in the plenary session of the Conference, that, under the proposed 
Covenant, ‘‘each nation will have to wait in order to act until a certain 
procedure is gone through and until for each nation a vote has been 
taken by its parliament,’’ and that hence a more automatic device must 
be provided for the defense of France, it is certain that the delay 
referred to is involved, however desirable or undesirable it may be. 
President Wilson, in his letter to the Senate on July 29th, indicated 
that the proposed treaty aimed at action ‘‘ without waiting for the ad- 
vice of the Council of the League of Nations,’’ but he did not pretend 
that the constitutional action of Congress was rendered superfluous. 

If this line of reasoning is pushed to a logical conclusion it may 
appear that, as the approval of the Council is needed, under Article 
III, to give effect to the treaty, and as action by the Council is the 
only action necessary to give France the aid of the League, in addition 
to the action of the national parliaments which cannot be dispensed 
with in either case, there is no saving of time under the treaty 
and that it is intended to be a substitute or supplement for the 
League in quality rather than in point of time. Such appearance 
depends too much on bare logic and ignores political commonplaces. 
The Council could approve the treaty under Article III very quickly— 
if its members wished to do so—but the Council will have to have 
been a going machine for some time before France will feel confident 
of its ability to meet the emergency of sudden attack which she fears. 
The presence of both these elements of uncertainty, time and quality, 
in the principle at the basis of the French treaty, may be indicated by 
Mr. Lloyd-George’s statement that the ‘‘experimental’’ character of 
the League made such a treaty necessary. 

Bearing these relations to the principles and general existence of 
the proposed League, the treaty has more special relations to the 
Council as this organ is contemplated in Articles 2 and 4 of the Cove- 
nant. The Council ‘‘must (devra)’’ approve the treaty (sc., to give 
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it validity), deciding by a majority vote if necessary. The Council 
is to be called upon to decide, also by a majority vote, if necessary, 
upon the existence of a state of facts which would cause the treaty to 
lapse of its own terms. 

It would appear that the framers of the treaty reckoned without 
their host in the clauses referring to a majority vote. Article 5 of the 
Covenant provides that, ‘‘Exeept where otherwise expressly provided 
in this Covenant or by the terms of the present treaty, decisions at any 
meeting of the Assembly or of the Council shall require the agreement 
of all the members of the League represented at the meeting.’’ Under 
Article 26 of the Covenant it is impossible for the signatories of the 
French treaty to amend the Covenant by virtue of this treaty, and the 
conflict seems to be clean and clear. It is true that the President told 
the Senate on July 29th that the French treaty was intended to be 

‘in effect a part of’’ the Treaty of Versailles, but in form it was not 
a part of the treaty with Germany and can hardly be brought under 
the requirements of the Covenant by that reason. 

If the voidance of the French treaty, under the second part of 
Article III, were the only action in question it might be contended by 
the three Powers parties to the treaty that the rule of unanimity in 
Article 5 of the Covenant was intended as a maximum rule necessary 
in all eases where the interested party needed to be protected against 
being overruled contrary to his own consent and that, inasmuch as 
they, the parties interested, had consented to a decision by a majority 
vote in this ease, the rule of unanimity did not require to be insisted 
upon. Even this laborious plea, however, could not avail to defend 
the attempt to dispense with the majority rule in the first part of 
Article III of the French treaty, for in the recognition of the treaty 
by the Council the non-treaty Powers are precisely those parties in 
interest most logically destined for protection by the unanimity rule, 
and they may be expected to insist upon this fact. 

What might happen can be conjectured from the language of Ar- 
ticle III of the treaty. The party most desirous of seeing the treaty 
valid may be expected to bring the text to the attention-of the Council 
at its first meeting and ask for its recognition as an engagement con- 
sistent with the Covenant, in the sense of Article 20 of the Covenant. 
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It would then lie open to any other member of the League to point 
out the inconsistency above referred to between Article III of the 
treaty and Article 5 of the Covenant. In that case the treaty would 
have to be revised to meet the requirements of Article 5 or it would 
have to be abandoned as inconsistent with the Covenant. Inasmuch 
as the inconsistency would, upon this point, be one of procedure and 
not of substance, the former expedient might be expected to be 
adopted. 

To carry the speculation still further, it appears that the revision 
of Article III of the treaty to include the principle of unanimity 
would have curious results. Once such a step is taken, one Power in 
the Council—Great Britain, the United States, France, Italy, Japan, 
Belgium, Brazil, Spain, or Greece—could prevent the treaty from 
being accepted by the League; and one Power could later prevent it 
from lapsing, when the Power least anxious for its perpetuation moved 
for its voidance, under the second part of Article III. This means 
that, besides the Powers providing France with their guarantee of 
protection, who may be expected to maintain their attitude as of the 
time of signature and vote for its recognition, any Power in the Coun- 
eil discontented at being left out of the Anglo-Franco-American 
arrangement could block its recognition at the start and that, later, 
the beneficiary, France, would have to consent to see the treaty lapse 
before the second part of Article III could operate. It is interesting 
to note that Mr. Lloyd George said, in the House of Commons, on 
July 21st, that the guarantee ‘‘lasts until France feels that the 
League of Nations is sufficiently established that she can rely on its 
working. 

The discussion has heretofore been confined to the legal and logical 
aspects of the problem. In such a situation, however, the legalities 
are often less decisive than the political forces operating in the same 
field, and hence it is necessary to register the consciousness that the 
aggregate political power and influence of the three chief allied and 
associated Powers may be expected to operate as effectively as possible 
within the limits of the law; whatever can possibly be done in accom- 
plishing the desired object will be done, despite the presence of the six 
other members of the Council. 
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Furthermore, it is impossible here to deal with the suggestion that 
the proposed treaty conflicts with the spirit of the Covenant. Unless 
a plunge is to be made into the whole sea of political and ethical con- 
troversy which is raging in our day about these barely nascent islands 
of international organization, it must be insisted that the approval 
of the Council under Article 20 of the Covenant and Article III of the 
treaty—revised to agree with Article 5 of the Covenant—would be 
sufficient to quiet all dispute upon this question. 

Finally, as Mr. Lloyd George tried to make clear on July 3d and 
again on July 21st, the treaty is a part of that movement to put mili- 
tary sanction behind international treaties and international law from 
which the League itself took its rise. It is an embodiment in minia- 
ture of that demand for an organization to enforce law and peace 
in the world of which the League is the full expression; it is the 
League in embryo. 

To Americans, however, the relations between the proposed treaty 
and the domestic, political and legal structure are of more piquant 
interest. As a result of the geographic and economic situation of the 
nation and of the foreign policies resulting from that isolated situa- 
tion, there is an instinctive negative reaction in the mind of the Amer- 
ican citizen when the idea of political and legal connections with the 
Old World is presented. When that possible connection happens to 
be deseribed as an ‘‘alliance’’ the reaction is extremely powerful. 
From opposition to permanent and entangling alliances under the 
advice of Washington and Jefferson, respectively, in 1797 and 1801, 
we have come instinctively to oppose all alliances whether permanent 
or temporary, whether ‘‘entangling’’ or not. 

For this reason, coupled with the current widespread affection and 
good-will toward France, there has been significantly little debate on 
the proposed treaty; the two mental currents neutralize one another 
and result in embarrassed and troubled silence. Those who once would 
have been called ‘‘pro-Ally,’’ and especially those of strong French 
sympathies, are inclined in its favor, while, in the more detached and 
prosaic American, the old love still exerts a powerful influence. 

Much eare must be used in describing the arrangement. It does 
not create an ‘‘alliance,’’ with undefined or general obligations, but 
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establishes a specific and definite obligation. The President is reported 
to have insisted, speaking to correspondents at the Capitol on July 
10th, on the inaccuracy of such a term to describe the arrangement in 
question. 

If it be insisted that such an arrangement is properly to be de- 
scribed as an ‘‘alliance,’’ it would still be true that it is a temporary 
alliance strictly, thus meeting Washington’s demand, and, more im- 
portant still, it is not an ‘‘entangling”’ alliance, inasmuch as that term 
refers to alliances which are capable of involving their members in 
unforeseen results because of the indefinite and general character of 
the obligations assumed. 

For the obligation here assumed is as definite as the terms available 
can make it. It proves nothing to insist that ‘‘unprovoked aggres- 
sion’’ is incapable of clear and general definition, for this phenomenon 
is characteristic of many phrases in use in national as well as inter- 
national law and politics, such as ‘‘reasonable restraint,’’ ‘‘fair 
return,’’ and ‘‘due process of law,’’ and until more precision is given 
to the rules of political and legal science such terms must be used. 
Under such circumstances the parties in interest (here Congress, as 
the war-making power) must, in the absence of a competent court, be 
left free to interpret their obligations as they see fit, as was pointed 
out by the President on July 10th, in conversation at the Capitol, 
regaining in this freedom what is lost in committing the national 
responsibility to relatively ill-defined obligations. That action to 
exercise such freedom may, in the situation when it develops, lead to 
sharp dispute over the extent of the obligations assumed is due to the 
fact that the technique of international political and legal relations 
is so incomplete, as already mentioned; but if this fact were used to 
prevent international political and legal actions from being taken at 
all, the result would be simply to perpetuate the very obstacle in 
question and to lapse into a fatuous frustration of no promise what- 
ever. 

It is, however, essential to exclude an interpretation put upon the 
treaty by Mr. Lloyd George in the House of Commons on July 34, 
when he said that the treaty did not engage Britain to assist France 
in war with Germany in all cases, but only ‘‘if there is wanton prov- 
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ocation on the part of Germany.’’ Clearly this is sheer carelessness 
of statement. Certainly France cannot, under this treaty, claim Brit- 
ish and American aid for war upon Germany upon any provocation. 
Such a result is very far removed from being able to call for aid in 
resisting unprovoked attack; France, it would seem, could not, under 
the proposed treaty, even hope for Anglo-American aid to resist an 
attack if she had herself provoked it. 

The term ‘‘aggression’’ as used in the treaty must refer to some 
overt act and is hardly short of the term attack, in the sense of military 
action. Mr. Lloyd George spoke of ‘‘ wanton and unprovoked attack’’ 
in the House of Commons on July 3d, in discussing the treaty; on 
July 21st he referred to the French desire to have aid ‘‘if Germany 
repeated the attacks of 1870 and 1914.’’ President Wilson, on July 
29th, was more liberal in his interpretation of the intent of the treaty, 


speaking of a ‘‘movement of aggression’’ by Germany as the casus 
federis. This is a more liberal rendering of the French 
gression’’ than would seem to be necessary, and broader than the 
normal content of the phrase in French parlance. 

The President has expressed his views in regard to a matter some- 
what akin to the French treaty in previous utterances. On September 
27th, 1918, the President declared in New York City: ‘‘Third, there 
can be no leagues or alliances or special covenants and understandings 
within the general and common family of the League of Nations;’’ 
and at Manchester, on December 30th, he said: ‘‘If the future had 
nothing for us but a new attempt to keep the world at a right poise 
by a balance of power, the United States would take no interest, be- 


acte d’ag- 


cause she will join no combination of power which is not a combina- 
tion of all of us.’’ As a result of these utterances it might be sug- 
gested that the French treaty marks the reversal of an earlier program. 
However this may be—and whether reconsideration of the conditions 
have actually made necessary such a revision of the earlier program is 
of less moment than what has actually taken place—the utterances 
quoted do serve to indicate the nature which its chief participant 
must conceive it to bear and the fashion in which, for a year and a 
half, or more, in the future, he will seek to execute it. In such a view, 
the agreement is not an embodiment of the idea of the balance of 
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power, but a temporary embodiment of that general organization of 
international power against the single potential aggressor which is 
attempted in the proposed League. It is not a partial combination 
of Powers so much as the temporary representation of the general 
combination to be set up as soon as technically possible. It is not an 
alliance, league, covenant, or understanding within the League, but 
an agreement preceding the League in time and, so far as the pur- 
poses demand it, of like scope and nature. 

In the view of the law of the land, however, such benevolent pur- 
poses are less decisive, and the Constitution exacts appropriate results, 
not good intentions. It is necessary to compare the provisions of the 
document with the requirements of the Constitution to see whether 
there is any conflict between the latter and what its framers have 
attempted to write into the former. The possible difficulty arises in 
connection with Articles II and III of the proposed treaty. Here the 
validity of the whole treaty is made contingent upon certain actions 
on the part of Great Britain and the Council of the League of Nations. 
It is not necessary here to review again the entire consistency of a 
treaty pledge to go to war, such as is contained in Article I, with the 
war-making power of Congress under the Constitution ; reference may, 
perhaps, be made to the territorial guarantee contained in the provi- 
sions of Article XX XV of the treaty with Colombia (New Granada) 
in 1846, and to Article I of the treaty of 1903 with Panama. The 
former declares, inter alia, that ‘‘the United States also guarantee, in 
the same manner, the rights of sovereignty and property which New 
Granada has and possesses over the said territory ;’’ and the latter 
declares that ‘‘the United States guarantees and will maintain the 
independence of the Republic of Panama.’’ When the President of 
Panama, on August 9th, expressed fears that the Senate was of a mind 
to go back upon this guarantee as unconstitutional, the Senators upon 
whose utterances the fears were supposed to be based promptly denied 
any intent to question the constitutionality of the Panama treaty. 

But it is necessary to determine whether the operation of a treaty 
can be made dependent upon action by a foreign state or an interna- 
tional body as is done in Articles II and III. Treaties, the treaties 
made by the United States included, are nearly always dependent for 
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their effects on certain contingencies contained in the fulfilment of 
their terms, as, the payment of money, certain reciprocal actions on the 
part of the other contracting party, and so on. These contingencies 
reside in the terms as agreed to by the treaty-making power, and do 
not relate to the formal validity of the treaty. So, it would seem, the 
action of third parties may be written into the treaty as a condition 
necessary to call forth certain action on the part of the United States. 
So long as the provisions of the Constitution and the rules of interna- 
tional law are otherwise left intact, as they well can be, in such cases, 
there seems to be no obstacle to this step, as contained in Article IT 
of the present treaty. 

To agree that the treaty shall lapse upon the accomplishment of a 
certain set of facts, to be determined by an international body, seems 
to go further in the development of the treaty-making power. This 
is due to the fact that the provisions of the Constitution creating the 
treaty-making power are very brief, in view of the tremendous im- 
portance now, one hundred and thirty years after they were drawn, of 
international relations; and, secondly, to the inadequacy of our science 
upon the relations between national and international law and polit- 
ical organization. If the President should try, with Senatorial assis- 
tanee, to delegate the power to negotiate treaties in the name of 
America to an international council, the action would certainly be 
unconstitutional ; and if this treaty is ratified it will still be open to 
the Senate to renew the treaty if it lapses. It does not appear, how- 
ever, that any Constitutional rule or power is injured by action on the 
part of the treaty-making power in defining the date of termination of 
this treaty in terms of the sort used in the last part of Article III 
instead of in terms of the calendar. 

Still more troublesome, at first sight, if the treaty is to stand criti- 
cism, is the provision in the first part of Article III, requiring the 
recognition of the Council of the League for the validity of the treaty. 
This feeling of doubt regarding the introduction of such a require- 
ment is due chiefly to the causes just reviewed in another connection. 
[t is due also to a failure to notice the elementary fact that the treaty- 
making power is continually inserting into its agreements stipulations 
requiring ratification of those agreements and the exchange or deposit 
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of ratifications, requirements which originate in common international 
law, apart from the Constitution entirely, and which do go to the 
formal legal validity of the treaty as an act of the treaty-power. The 
treaty-power is given authority by the Constitution to make treaties 
with other nations according to the manner approved among nations. 
The requirements in the first part of Article II of the French treaty, 
like the requirements in Article 18 of the proposed Covenant, are on 
a par with the insertion of requirements for ratification in every 
treaty negotiated by the United States in the last fifty years. It is 
still more comparable with the provision of Article XIV of the Congo 
treaty, ratified with the consent of the Senate in 1892, where the 
operation of the treaty was made to depend absolutely upon the 
entering into force of a joint declaration signed by the Powers in 
Berlin in 1890, relating to the same subjects: ‘‘It is well understood 
that if the declaration on the subject of the import duties, signed July 
2, 1890, by the signatory Powers of the Act of Berlin, should not 
enter into force, in that case, the present treaty would be absolutely 
null and without effect.’’ The French treaty is not unconstitutional. 

When these considerations have been completed it may be allow- 
able to dwell briefly upon the diplomatic side of the affair. It is sup- 
posed that the treaty was a concession made to the fear, on the part 
of the French, of a repetition of the unprovoked attack launched 
against France by Germany in 1914. It was, in some measure, a sub- 
stitute for the general staff and the commission to enforce or supervise 
the measures for disarmament to be taken under Article 8 of the 
Covenant, which had been urged by France but which the other Pow- 
ers did not feel free to accept as part of the League system. 

On the surface it may seem strange that the most powerful mili- 
tary nation on the continent should feel it necessary to demand such 
measures of protection against the only great Power on the continent 
which has been forced to disarm. As the Temps said, this arrange- 
ment provides ‘‘the most powerful coalition that the world has ever 
seen’’ in order to check the ravages of what now passes for ‘‘Ger- 
many.’’ Mr. Lloyd George declared on July 3d, that he did not 
anticipate any attack from Germany, because he believed Germany had 
had enough. It might even appear that the object of the French 
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Government was not so much to protect France against an attack 
which was really feared as possible, but that the Government, knowing 
the helplessness of Germany in fact, although not allowing this state 
of the facts to be known widely in the country, was actually aiming 
at some more pretentious objective. If this were to appear from the 
facts in the ease it would be beside the point to say that, once signed, 
this treaty might be counted upon to operate automatically to inhibit 
in its origin the very aggression which it is designed to defeat and that, 
therefore, the fear of having to go to war under the treaty would be 
unnecessary. The question in such circumstances would resolve itself 
into that of the desirability of the results really aimed at. If, for 
example, it is the purpose of the Quai d’Orsay to contrive a conti- 
nental hegemony for France by grouping America and Britain with 
France in the League as a triumvirate to rule the continent and the 
seas, and, on America’s part, to clothe this system in seemly guise, the 
desirability of the treaty is related differently to the prospects of its 
success. If the treaty is to be used to prevent German action in sup- 
pression of rebellion in the Rhineland similar to the recent rebellion 
and attempted secession in Mainz, the question may again be different. 
Moreover, if France fears attack from Germany now, with Germany 
disarmed and France armed, how can she be expected to feel when, 
under Article 8 of the Covenant, Britain and France have disarmed ? 
And how ean this treaty be a compensation for the rejection of a pro- 
posal to make this disarmament more certain and drastic? Is there 
not something inconsistent here? 

As a matter of fact, while all these possibilities deserve to be borne 
in mind and recorded for consideration, and even though they were 
true representations of the French policy, the determining factors are 
more substantial and more deep-seated. Though the need for French 
fear of a repeated German attack seem slight from this distance, the 
state of feeling in France—even in Government circles—is determined 
more by the facts of 1870-1914 than by the facts of 1918-1919. The 
relative numbers of the populations of the two nations are permanent 
factors which will count when the present German collapse is a thing 
of the past. It is conceivable that the delay in getting the League into 
effective operation may be very serious. From the urgency with which 
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M. Bourgeois pressed the French demand for a general staff under the 
League to provide immediate and automatic defense in case of a 
German attack, there can be no doubt of the reality of the fear of such 
an attack on the part of the French. That this is or may be due to 
the relative positions of France and Germany, in view of the Treaty 
of Versailles, in the matter of territorial acquisitions, indemnities and 
colonial holdings, is irrelevant to the fact that France does fear an 
attack. She can hardly be exposed to such an attack with good-will 
unless we deny the justice of the terms of the treaty of Versailles. 

Finally, even if the facts were as stated, the temporary character 
of the arrangement and the liberty of the United States, especially 
with the pressure of war removed, to defeat any attempt to use her aid 
and her specifie guarantee as a basis for general political prestige for 
France may be counted on to maintain things at their proper attitude. 
All such speculation gets so far away from the established facts and 
dependable bases of legal and even political thought that it is hardly 
useful except as to stimulate inquiry and reflection. 

There is another aspect of the case which may be examined for a 
moment. Does this treaty indicate the belief on the part of France 
that the Peace of Versailles is, having regard to its terms alone, defec- 
tive? Doubtless there are among the military and political leaders 
of France men who believe that, in failing to install France upon the 
left bank of the Rhine, the Congress of Paris made a serious mistake. 
On the other hand, it is probably patent to most French statesmen of 
the more reflective sort that in this day and generation any physical 
guarantees which it is possible to devise are likely to be ineffective in 
the end, that the ideal of absolute security along these lines is not to 
be attained, and that, inasmuch as security must mean, in this day of 
political flex and flow, a position fortified by political arrangements 
rather, such a guarantee as the one under discussion is the only sort 
of permanent value. Unless the provisions of the Treaty of Versailles 
were such that, suiting all parties to the treaty in equal fashion, it 
could be counted upon to stand upon its own merits—a condition of 
things which is not, apparently, the case, however much such a con- 
dition may represent the standard assumption of international law— 
some guarantee from without is necessary. Hence the League of Na- 


THE TREATY PROVIDING FOR AMERICAN ASSISTANCE TO FRANCE 667 


tions; and hence this Anglo-Franco-American arrangement. Both are 
made necessary by what are probably permanent features of the 
international organization and practice of the world. 

The fact that the traditional American attitude upon alliances 
arose from a French treaty serves to suggest a comparison between 
the French treaty of 1778 and the present proposed treaty. Articles 
I, II, XI, and XII, the more significant parts of the treaty of 1778, 


read as follows: 


I. If war should break out between France and Great Britain 
during the continuance of the present war between the United States 
and England, His Majesty and the said United States shall make it 
a common cause and aid each other mutually with their good offices, 
their counsels and their forees, according to the exigence of conjunc- 
tures, as becomes good and faithful allies. 

II. The essential and direct end of the present defensive alliance 
is to maintain effectually the liberty, sovereignty, and independence 
absolute and unlimited, of the said United States, as well in matters 
of government as of commerce. 

XI. The two parties guarantee mutually from the present time 
and forever against all other Powers, to wit: The United States to 
His Most Christian Majesty, the present possessions of the Crown of 
France in America, as well as those which it may acquire by the 
future treaty of peace: And His Most Christian Majesty guarantees 
on his part to the United States their liberty, sovereignty and inde- 
pendence, absolute and unlimited, as well in matters of government 
as commerce, and also their possessions, and the additions or conquests 
that their confederation may obtain during the war, from any of the 
dominions now or heretofore possessed by Great Britain and North 
America, conformable to the 5th and 6th articles above written, the 
whole as their possession shall be fixed and assured to the said States, 
at the moment of the cessation of their present war with England. 

XII. In order to fix more precisely the sense and application of 
the preceding article, the contracting parties declare, that in case of 
a rupture between France and England the reciprocal guarantee de- 
clared in the said article shall have its full force and effect the moment 
such war shall break out; and if such rupture shall not take place, the 
mutual obligations of the said guarantee shall not commence until the 
moment of the cessation of the present war between the United States 
and England shall have ascertained their possessions. 


The treaty of 1778 thus was more general in its objects; it guar- 
anteed certain French territorial possessions, pledged American aid 
in any war between France and Great Britain, and recognized pos- 
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sible French conquests in the West Indies. It was more general by 
the terms used; the arrangement was called explicitly a ‘‘defensive 
allianee’’ and the pledges are described technically as ‘‘guarantees.’’ 
By side of the treaty of 1778 the present proposed treaty is very 
limited and circumspect. 

The later history of the treaty of 1778 was not smooth. When 
France, now Revolutionary France, felt herself compelled to make 
war upon Great Britain in 1793, the American aid referred to in the 
treaty of 1778 was not forthcoming. The French do not seem to have 
formally demanded the aid which might have been expected under 
the treaty, and, espousing more or less completely the Hamiltonian 
view that the treaty, made with Louis XVI, could not run in favor 
of the Republic and that the necessity of American safety demanded 
neutrality on our part, Washington issued the historic proclamation 
of 1793, forerunner of his injunction of 1797 to the American people 
Thus Revolutionary France was 


to avoid all ‘‘ permanent alliances.’ 
left to struggle against the ‘‘impious band of tyrants’’ alone. 

Such a situation can with difficulty be foreseen in connection with 
the present treaty. To duplicate the very dangerous situation of 
1793 we should have to imagine a Socialist Revolution in France, and, 
perhaps, a change of party in America, followed by an attack from 
conservative Germany to prevent the spread of the Bolshevist revo- 
lution eastward over the Rhine. In such a case the situation would 
be instructive for the student of historical parallels. 

In point of fact, things much more prosaic are likely to happen, 
and the legalities of the case, the formalities of the League, the Coun- 
cil, the Covenant and their relations to the proposed treaty, together 
with the relations of the treaty to American legal and political 
structure and practice are the matters deserving most study. In this 
connection it does not appear that the treaty is open to definitive ob- 
jections, although its provisions do need revision in two places and 
although its more or less conjectural potentialities are felt to be of 


serious import for both America and the League. 
Pitman B. Porter. 


THE INTERNATIONAL REGIME OF PORTS, WATERWAYS 
AND RAILWAYS 


PART XII OF THE TREATY OF PEACE WITH GERMANY 


FoLLOWING the precedents of previous international conferences, 
including those of The Hague of 1899 and 1907, the work of prepar- 
ing clauses on particular subjects for insertion in the Treaty of 
Peace with Germany was entrusted by the Conference of Paris to 
various commissions. One of the commissions appointed by the Con- 
ference of Paris was the Commission on Ports, Waterways and Rail- 
ways. 

Space will not permit a review in detail of the proceedings of that 
Commission. 

Diseussion will only be attempted of the results of its labors, as 
found in the pending treaty, for in substantially the form adopted by 
the Commission, the articles of the treaty which are found in Part 
XII, represent the clauses adopted and reported by the Commission 
on Ports, Waterways and Railways. 

The Commission was composed of nineteen members, representing 
fourteen Powers, the five Powers ‘‘with general interests’’ having 
each two representatives (United States, Great Britain, France, Italy 
and Japan) and nine other Powers having each one representative.’ 

Signor Crespi, Italian Minister of Food, was president, and Honor- 
able A. L. Sifton, of Great Britain, vice-president of the Commission ; 
the work was in part conducted at meetings of the full Commission, 
and in part by means of two subcommissions, the first, of ten mem- 
bers under the presidency of Mr. White, of the United States, dealing 


1 The personnel of the Commission is given in this JouRNAL for April, 1919, 
p. 183. The Hon. Henry White and the writer represented the United States. 
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with questions relating to Freedom of Transit, and the second, of 
nine members, under the presidency of M. Weiss, of France, dealing 
with the Régime of Ports, Waterways and Railways. 

By invitation of the Commission, the representatives of Switzer- 
land and of Holland were heard at length on the subject of the Rhine. 

Turning to the treaty, it will be seen that Part XII, ‘‘Ports, 
Waterways and Railways,’’ contains sixty-six articles (about one- 
tenth of the treaty) divided into six sections, two of which (Sections 
II and III) are in turn divided into chapters. The arrangement is 
perhaps as logical and convenient as the subject-matter permitted. 
It is to be emphasized, however, that in regard to any particular 
question, the inter-relation of various provisions of Part XII requires 
a careful consideration of its clauses as a whole, and further that 
other parts of the treaty (the Reparation and Economic clauses and 
the Covenant of the League of Nations, for example) must in some 
eases be looked at. 

Articles 321 to 326 (Section I) and Articles 327 to 330 (Section 
II, Chapters 1 and 2) contain clauses which may generally be de- 
scribed as requiring Germany to give equality of commercial treat- 
ment to all the Allied and Associated Powers, an equality of treat- 
ment, moreover, similar to that given by Germany to German na- 
tionals. These provisions are not reciprocal, that is to say, they bind 
Germany alone, and the Allied and Associated Powers are not re- 
quired to treat Germany as Germany is required to treat them. 

A qualification of the utmost importance, however, as regards 
these articles is introduced in Article 378, which provides not only 
that the provisions mentioned shall be subject to revision by the 
Council of the League of Nations at any time after five years from 
the coming into force of the present treaty, but also that after the 
five years’ period no Allied or Associated Power can claim the benefit 
of any of the stipulations of these Articles, ‘‘in which reciprocity is 
not accorded in respect of such stipulations.’’ While the period of 
five years during which reciprocity cannot be demanded may be pro- 
longed by the Council of the League of Nations, such prolongation 
would require, under Article 5, a unanimous vote of the Council, 
and there is, of course, nothing to prevent the Allied or Associated 
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Powers or any of them from extending reciprocity in the meantime 


if they so desire. 

It will thus be seen that the provisions of Articles 321 to 330 are 
of a very general importance and not only of a particular importance 
as regards Germany, for they are provisions which, in the contempla- 
tion of the Powers opposed to Germany, may well become reciprocal 
and which indeed must either disappear or become reciprocal after a 
very limited period. 

Accordingly, in every general or special convention hereafter 
framed, relating to this subject, it may be supposed that these provi- 
sions will form at least partially the basis of discussion. 

In this connection, the remark contained in the memorandum an- 
nexed to the letter of M. Clemenceau on behalf of the Allied and 
Associated Powers, addressed to the President of the German Delega- 
tion on June 16, 1919, may be quoted. 


The Covenant of the League of Nations refers specially in Article 
23 (e), to ‘‘provision to secure and maintain freedom of communica- 
tions and of transit, and equitable treatment for the commerce of all 
members of the League. In this connection the special necessities of 
the regions devastated during the war of 1914-1918 shall be borne 
in mind.’’ This freedom of communications and equal treatment for 
all nations on the territory of Germany are exactly those laid down 
and guaranteed in Part XII of the Conditions of Peace. Until gen- 
eral conventions, which will be integral parts of the statute of the 
League of Nations, can render possible a wider application of these 
principles, it has appeared necessary to insert at once the essential 
provisions of such general conventions in the Treaty of Peace so that 
an enemy state may not, by future obstructive procedure and for 
political reasons, prevent their being put into force, and further to 
insist in advance that such general conventions shall be accepted in 
their entirety in the future. Provision is formally made for the 
extension of these provisions and for the ultimate grant of reciprocity 
in respect of all such as are capable of being made reciprocal, but 
only after five years, unless the Council of the League of Nations 
decides to prolong that period. It would not have been possible, by 
immediately granting equal treatment to Germany, to allow her to 
profit indirectly from the material devastation and the economie ruin 
for which her Government and her armies are responsible. But at 
the end of this period Germany will be able to claim on the territory 
of the Allied and Associated Powers the application of those measures 
which she to-day describes as constituting a meddling with her in- 
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ternal organization which cannot be borne, or, alternatively, she will 
herself cease to be bound thereby. 


Looking now at these provisions in some detail, they first provide 
for freedom of transit of ‘‘ goods, persons, vessels, carriages, wagons 
and mails, coming from or going to the territories of any of the 
Allied and Associated Powers, whether contiguous or not.’ 

Goods in transit are exempt from customs duties and the trans- 
portation charges are to be reasonable and are not to depend in any 
way on the ownership or nationality of any means of transportation 
employed (Article 321). Somewhat similar provisions regarding 
transit to and from free zones in German ports are found in Article 
330. 

Article 322 relates to what is called ‘‘transmigration traffic’’ and 
is intended to do away with the advantages which were given by 
Germany before the war to German steamship lines in regard to this 
emigrant traffic. 

The remaining provisions of Section 1 (Articles 323 to 326) 
establish the rule that the commerce to the Allied and Associated 
Powers into, from, or across Germany is to be accorded the treatment 
given to German commerce. The various detailed clauses, such as 
the prohibition of ‘‘any direct or indirect bounty for export or import 
by German ports or vessels,’’ are intended to be sufficiently inclusive 
to frustrate any invasions of the general principle, the only exception 
to which is in regard to the prohibition of discrimination in matters 
of transportation ‘‘based on the frontier crossed,’’ which is ‘‘subject 
to the special engagements contained in the present treaty.’’ 

In this connection reference should be made to the special excep- 
tions regarding Alsace-Lorraine, Poland and Luxemburg, found in 
Articles 68 and 268, and also to the special provisions as to customs 
duties, to continue for a period of three years pursuant to Article 
269, and to the possibility of a special customs régime in German 
occupied territory provided for in Article 270. These articles appear 


2 The quotation is from the English text. The French text reads as follows: 
” . . personnes, marchandises, navires, bateaux, wagons et services 
postanx en provenance ou & destination des territoires has lune quelcunque 
des Puissances alliées et associées, limitrophes ou non.” 
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in the Supplement to the last number of the JourRNAL, pp. 184, 286- 
288. 

The stipulations of Articles 264 to 267 are also of importance in 
connection with the general clauses mentioned, as they relate to 
importation, exportation and transit in general. These likewise ap- 
pear in the Supplement for July, 1919, pp. 285, 286. 

According to the general principles mentioned, the subject of 
navigation is treated in Article 327. The nationals, vessels and 
property of the Allied and Associated Powers are to be given the 
same treatment as that given by Germany to German nationals, Ger- 
man vessels, and German property. The general phraseology is sup- 
plemented by particular mention of facilities, charges and restrictions 
of various kinds. 

Articles 328 to 330 relate to free zones in German ports. It may 
fairly be said that these provisions are, in general, such as are recog- 
nized as applicable to such a system. Special provision is made, 
however, that the free zones existing on August 1, 1914, shall be main- 
tained, and that aside from the charges necessary for covering ex- 
penses of upkeep, ete., no other charge may be levied on goods, except 
a statistical duty of one-tenth of one per cent ad valorem. The pro- 
visions of Article 327 regarding the treatment of vessels, are, of course, 
applicable to their treatment in ports containing free zones, and it is 
out of abundant precaution specifically provided that these condi- 
tions of equality are applicable therein. 

In considering this subject, reference should be made to Articles 
363 and 364, which provide that in the ports of Hamburg and Stettin 
there shall be leased for ninety-nine years to the Czecho-Slovak State 
areas to be used for the transit of goods to and from Czecho-Slovakia, 
and that these areas are to be placed under the general régime of 
free zones, to which allusion has just been made. Such clauses are, 
of course, novel and in a very practical way give to the Czecho-Slovak 
State aecess to the sea. While imposing upon Germany an inter- 
national servitude in the nature of a lease for ninety-nine years, it 
can hardly be doubted that the provisions will be of benefit to Ger- 
many herself, as they will necessarily develop her own trade. Nor 
can any of these conditions be imposed which would continue un- 
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changed for such a long length of time, as the conditions of the lease, 
which are to be fixed by a commission of three members on which both 
Germany and Czecho-Slovakia are represented, are similarly subject 
to revision every ten years. 

In connection with these last-mentioned articles which are in- 
tended to protect the interests of Czecho-Slovakia, Article 273, per- 
mitting the issuance of certificates and documents to vessels of new 
states, ‘‘whether they have a seacoast or not,’’ is of much interest, 
and as this article is not within the part of the treaty particularly 
under consideration, it is quoted in full: 


In the case of vessels of the Allied or Associated Powers, all 
classes of certificates or documents relating to the vessel, which were 
recognized as valid by Germany before the war, or which may here- 
after be recognized as valid by the principal maritime states, shall 
be recognized by Germany as valid and as equivalent to the corre- 
sponding certificates issued to German vessels. 

A similar recognition shall be accorded to the certificates and 
documents issued to their vessels by the governments of new states, 
whether they have a sea-coast or not, provided that such certificates 
and documents shall be issued in conformity with the general practice 
observed in the principal maritime states. 

The High Contracting Parties agree to recognize the flag flown 
by the vessels of an Allied or Associated Power having no sea-coast 
which are registered at some one specified place situated in its terri- 
tory ; such place shall serve as the port of registry of such vessels. 


While the provisions giving rights to Czecho-Slovakia in the ports 
of Hamburg and Stettin have been called novel, the convention be- 
tween Greece and Serbia of May 10, 1914, and the four protocols 
thereto of the same date, relating to transit by Salonica may well be 
regarded as foreshadowing provisions for access to the sea of an 
inland state. It may particularly be noticed that this convention, the 
workings and advantages of which were explained to the Commission 
on Ports, Waterways and Railways by the learned Mr. Coromilas 
(the Greek representative), very early in the proceedings of the 
Commission, was by its terms to continue for fifty years. 

In view of the existence of Austria, Hungary and Czecho-Slovakia, 
all of which are land-locked states, the convention mentioned may 
now be regarded as of more than local interest and importance, and 
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a translation thereof is printed in the Supplement to this issue 
(p. 441). 

The principles and rules of international law applicable to inter- 
national rivers have been the subject of discussion from an early 
period, particularly during the last century and a half. The river 
systems of Europe and the canal systems which complete or connect 
them are of an importance in the commercial life of European coun- 
tries and of their peoples which can hardly be underestimated. The 
principle of freedom of international rivers has been contended for 
at least since 1792, but it may justly be said that that principle was 
never fully recognized until the adoption of the Treaty of Peace with 
Germany. The basie principle of what must now be regarded as the 
public law of Europe in this regard is declared in Article 332 of the 
treaty, the first paragraph of which reads as follows: 

On the waterways declared to be international in the preceding 
article, the nationals, property and flags of all Powers shall be treated 
on a footing of perfect equality, no distinction being made to the 
detriment of the nationals, property or flag of any Power between 


them and the nationals, property or flag of the riparian state itself 
or of the most favored nation. 


Side by side with this declaration of principle may well be placed 
the declaration of the French Provisional Executive Council in its 
decree of September 20, 1792, which has thus waited one hundred and 
twenty-seven years for complete realization of its ideal of freedom, 
now extended to all states, riparian and non-riparian. 


Que le cours des fleuves est la propriété commune et inaliénable de 
toutes les contrées arrosées par leurs eaux; qu’une nation ne saurait 
sans injustice prétendre au droit d’occuper exclusivement ie canal 
d’une riviére et d’empécher que les peuples voisins qui bordent les 
rivages supérieurs, ne jouissent du méme advantage; qu’un tel droit 
est un reste des servitudes féodales ou du moins un monopole odieux 
qui n’a pu étre établi que par la force, ni consenti que par 1’impuis- 
sance, qu’il est conséquemment révocable dans tous les moments et 
malgré toutes les conventions, parce que la nature ne reconnait pas 
plus de peuples que d’individus privilégiés et que les droits de 
"hommes sont 4 jamais imprescriptibles. 


It should be here stated, however, that the provisions of Article 
332 are specifically within the terms of Article 378, permitting re- 
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vision by the Council of the League of Nations at any time after 
five years, or such extended period as may be fixed, and providing 
further that after this period the benefit of the provisions can only 
be claimed by a state which extends reciprocity in that regard. 

By the general clauses of Chapter 3, Section 2 (Articles 331 to 
339) four rivers are declared to be international—namely : 


The Elbe (Labe), from its confluence with the Vltava 
(Moldau), and the Vitava (Moldau) from Prague; 

the Oder (Odra) from its confluence with the Oppa; 

the Niemen (Russtrom-Memel-Niemen) from Grodno; 

the Danube from Ulm; 


and this international status is extended to ‘‘all navigable parts of 
these river systems which naturally provide more than one state 
with access to the sea, with or without transshipment from one vessel 
to another; together with lateral canals and channels constructed 
either to duplicate or to improve naturally navigable sections of the 
specified river systems or to connect two naturally navigable sections 
of the same river.’’ 

Under the last quoted general terms the upper navigable part of 
a river may not be international, although its lower courses are; for 
the upper navigable portion, if and so far as it is wholly within one 
state, provides that state only with access to the sea. 

The general regulations applicable to these rivers may be summed 
up as follows: 

(1) Charges (if not precluded by an existing connection) which 
may vary on different sections of the river, are limited to those suffi- 
cient to maintain an improvement to the river or to meet expenditures 
in the interest of navigation. 

(2) Charges are to be collected so that detailed examinations of 
cargoes are to be unnecessary. 

(3) Customs and consumption duties are not affected. 

(4) The general provisions regarding transit, above alluded to 
and contained in Articles 321 to 326, are applicable. 

(5) Special provisions regarding transit are provided both in the 
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ease when the two banks of the rivers are within the same state and 
in the case when the river forms a frontier. 

(6) Each riparian state must remove any obstacle or danger to 
navigation and insure the maintenance of proper conditions of navi- 
gation, and for failure to fulfil this duty complaint may be made 
to a tribunal which the League of Nations shall institute. 

Special notice should be given to Article 337 regarding the con- 
struction of works which might impede navigation. So far as dangers 
to navigation are concerned, the interests of all are alike, or sub- 
stantially alike, but in the case of works to be constructed, the interests 
of the constructing state may conflict with the interests of other 
riparian states, or of nor iparian states. The same tribunal, to be 
instituted by the League of Nations, is given jurisdiction in all such 
matters, but it is provided that appeal to the tribunal mentioned does 
not require the suspension of such works, and, further, that allow- 
ance shall be made for national interests, including specifically irri- 
gation, water-power, and fisheries. These national interests, indeed, 
are to be given priority when such priority receives the consent of 
all the riparian states or of the states represented on the International 
Commission, if such commission exists. 

It is to be pointed out that later articles provide for international 
commissions for the four river systems mentioned, except the Niemen. 
As to this river system, the International Commission is to be con- 
stituted upon the request of any riparian state. 

The treaty contemplates a general convention to supersede the 
stipulations of the Treaty of Peace, applicable not only to the four 
river systems mentioned, but to others which that general convention 
may recognize as international. The purpose of the Treaty of Peace 
primarily, of course, was necessary to impose terms upon Germany, 
and it is obvious that a general convention relating to international 
rivers would cover a subject in which neutral states would be deeply 
interested. For this reason the preparation of such a convention was 
not attempted at the Conference of Paris, although it is not to be 
doubted that the provisions of the Treaty of Peace will be adopted 
in substance in any general convention hereafter drawn up, as they 
embody advanced and enlightened principles of equality. The treaty 
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provides that while this general convention is to be drawn up by the 
principal Allied and Associated Powers, it must have the approval of 
the League of Nations; the approval of Germany, which would be 
essential, is assured in advance. 

Article 339, the final Article of the general clauses comprising 
Chapter 3 of Section 2, requires the cession by Germany of a portion 
of the tugs and vessels registered in the ports of the four river systems 
mentioned and of the appurtenant material. For this cession Ger- 
many is to receive credit on account of the sums due from her, and 
the details of vessels and material ceded and of the amounts of credit 
therefor are to be determined by arbitrators nominated by the United 
States. Equitable principles are laid down for determining the 
quantity of vessels to be given up by Germany. 

It will perhaps be generally agreed that such provisions are an 
essential part of the Treaty of Peace. It would be a vain thing to 
declare these river systems international and at the same time not to 
provide the riparian states with the means of using them. True, 
these means might be constructed, but the necessity of now restoring 
the economic life of Europe renders any such delay impossible. River 
traffic under the commercial control, not of one riparian state but of 
all, must commence at once. The necessity of this could be doubted 
by no one who had seen even in a limited degree the extent of the 
breakdown of the transport system of Europe caused by the war. 

As has been mentioned, international commissions are set up for 
the Elbe and the Oder comprising representatives of riparian and in 
each ease of four non-riparian states. The representation of the 
non-riparian states is intended to protect the general interest of 
navigation. The well-known precedent is the European Commission 
of the Danube, the traffic on which in the past has been largely carried 
on under the flags of non-riparian states. 

The two international commissions provided for the Elbe and the 
Oder are to draw up projects for the revision of existing agreements 
and regulations, subject to the general convention above mentioned, 
if it exists, or otherwise in conformity with the general clauses of the 
Treaty of Peace. In the meantime and subject, however, to the gen- 
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eral provisions of the Treaty of Peace, existing agreements and regu- 
lations are continued in force. 

The special clauses regarding the Danube are provisional and 
not detailed in their nature. The powers of the European Commis- 
sion of the Danube are reéstablished, but that Commission is at present 
to consist of representatives only of Great Britain, France, Italy and 
Roumania. The European Commission is to receive an indemnity 
from Germany for damages inflicted during the war. The provi- 
sional administration of the remainder of the Danube is to be under- 
taken by another international commission, including both the 
riparian and non-riparian states. 

The permanent régime for the Danube is to be laid down by a 
conference named by the Allied and Associated Powers to meet within 
one year*® of the coming into force of the treaty, and this régime is 
accepted in advance by Germany, although permission is given for 
her representatives to be present at the conference. 

Provision is made for the application of the general régime of 
equality to a deep draft Rhine-Danube canal, if one should be con- 
structed hereafter. It is well known that this project has been dis- 
cussed for years past, and is undoubtedly a possibility of the future, 
although in view of the financial situation, its construction, within 
any reasonable period of time, may well be doubted. 

Perhaps the only one of the clauses regarding the Danube which 
is not provisional in its nature is that which assures to the three 
states of Czecho-Slovakia, the Serbs, Croats and Slovenes, and Rou- 
mania, the right to construct works along their frontiers of the river, 
subject to the approval of the International Commission, by granting 
them facilities on the opposite bank and also on the part of the bed 
which is outside their territory. It will be seen that a very similar 
provision in more elaborate form is granted to France in regard to 
the Rhine. 

In connection with the Rhine, a legal question of great interest 
and of some difficulty at onee arises. The navigation of the Rhine 
at present is governed by the Convention of Mannheim of October 


8 There is an understanding among the interested Powers that the Conference 
will meet within three months of the coming into force of the treaty. 
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26, 1868 (and the agreements supplementary thereto), the parties 
to which were France, Prussia, Holland, Bavaria, the Grand Duchy 
of Baden and the Grand Duchy of Hesse. Holland could not be a 
signatory to the Treaty of Peace and yet was bound to Germany by 
the provisions of the Treaty of Mannheim. Any modification of the 
Treaty of Mannheim could, in the Treaty of Peace, be assented to only 
by Germany and not by Holland. It thus became obvious that while 
the assent of Holland must be subsequent to the Treaty of Peace, 
there must be a present assent of Germany to that future assent of 
Holland. 

This arrangement is embodied in Article 354, the opening article 
of Chapter 3, Section 2, of which contains the clauses relating to the 
Rhine and the Moselle (Articles 354 to 362). By that article the 
Convention of Mannheim is continued subject to the conditions of the 
Treaty of Peace. Certain modifications, hereafter mentioned, are at 
once to be made in the Convention of Mannheim, which furthermore 
is to be revised within six months of the coming into force of the 
treaty. This revision is to be drawn up by the Central Commission 
set up for the Rhine and is to be approved by the Powers represented 
on that Commission, and Germany agrees in advance to adhere thereto. 
The legal difficulty regarding Holland is met by the provision that the 
Allied and Associated Powers will come to an understanding with 
Holland on the matter, and by the further clause giving Germany’s 
accession in advance to that understanding. 

A difficulty of a different nature arose in connection with the 
interest of Switzerland in the Rhine. Switzerland, as has been men- 
tioned, was not a party to the Convention of Mannheim, and, of 
course, was not a party to the Treaty of Peace, having been a neutral. 
The interests of Switzerland being claimed, but not defined by any 
existing treaty, it was thought wise that her representatives should 
be heard, and the mention of Switzerland in the clauses relating to 
the Rhine is a result of that hearing. 

The modifications as to the Convention of Mannheim are of two 
classes : 

(1) Certain detailed provisions mentioned in Article 356 are 
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modified in favor of free navigation, both of vessels and goods of all 
nations. 

(2) The Central Commission for the Rhine is enlarged and recon- 
stituted (Article 355), with nineteen members, of whom there will be 
appointed by France, 5 (including the president of the Commission) ; 
German riparian States, 4; Holland, 2; Switzerland, 2; Great Britain, 
2; Italy, 2; Belgium, 2; and the headquarters of the Commission are 
to be at Strasburg. 

As by the cession of Alsace-Lorraine, France once more becomes 
a riparian state on the Rhine, Article 357 provides for the cession 
to France by Germany of a portion of the German vessels and 
tugs, the amount of the cession and the credit therefor to be deter- 
mined by an arbitrator appointed by the United States. Allusion 
may again be made to the necessity of such a provision in order to 
protect the interests of France and in particular those of Alsace- 
Lorraine. There is likewise prescribed a cession by Germany of a 
portion of her dock and warehouse interests at Rotterdam in order 
to provide terminal facilities for the French Rhine navigation. 

The cession of these vessels and interests at Rotterdam is in the 
general interest, having the purpose of at once giving to the trans- 
portation system of Europe the opportunity of full and equal use; 
such cession is indeed analogous to the delivery of rolling stock in con- 
nection with the transfer of the territory within which a railway is 
located. 

Special rights, chiefly for irrigation and power purposes, are 
given to France on the Rhine so far as her frontier extends along 
the river, subject to payment by France to Germany of the value of 
half the power produced and also payment for any real interests 
acquired on the right bank of the Rhine, and subject further to the 
prior right of navigability. These privileges were granted to the 
French largely because of the technical conditions surrounding the 
production of power on the Rhine at the present time and its possi- 
bilities in the future. It is impossible in this discussion to enter into 
those conditions in detail. It should be added that Article 358 also 
grants to Switzerland similar rights on her frontier, subject to the 
approval of the Central Commission on the Rhine. 
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Articles 359 and 360 may be regarded as supplementary to Article 
358. They provide that, subject to the preceding clauses, all works 
in the bed of the Rhine, or on either bank along the Franco-German 
frontier, require the approval of the Central Commission. France 
may denounce or may be substituted for Alsace-Lorraine in agree- 
ments between Alsace-Lorraine and the Grand Duchy of Baden, and 
further, France shall have the right of having carried out such works 
as the Central Commission may regard as necessary for the naviga- 
bility of the Rhine above Mannheim. 

For some time past a project has been discussed of a canal between 
the Rhine and the Meuse. No agreement was ever reached in the 
matter between Belgium and Germany, chiefly because of a difference 
of view as to the point at which the canal should reach the Rhine. 
Provision is made in Article 361 that this canal may be built within 
twenty-five years at the option of Belgium, subject to the approval 
of the Central Commission on the Rhine, to which Commission is 
granted the power of determining the division of the cost of the 
initial construction. The canal, if built, is to be placed under the 
régime of the Central Commission. 

It is the belief of the writer that this provision is a matter of 
protection to Belgium against traffic discrimination of various kinds, 
and that it is highly improbable that the result of the Article will be 
the digging of the canal. 

German consent to the possible extension of the jurisdiction of 
the Central Rhine Commission to other parts of the Rhine system, 
both river and canal, is accorded in Article 362, subject to the further 
consent, when necessary, of Luxemburg and of Switzerland. 

The foregoing discussion of the clauses regarding international 
rivers has necessarily been of a somewhat summary character. Care- 
ful and detailed study of these clauses will hereafter be required, in 
relation not only to the execution of the treaty itself, but also to the 
drafting of new conventions and to the international law of the 
future. The discussion here may well close by citing the admirable 
statement of the importance and purpose of these clauses, contained 
in the above-mentioned letter of Monsieur Clemenceau of June 16, 
1919. 
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Arising out of the territorial settlement are the proposals in re- 
gard to international control cf rivers. It is clearly in accord with 
the agreed basis of the peace and the established public law of Europe 
that inland states should have secure access to the sea along navigable 
rivers flowing through their territory. The Allied and Associated 
Powers believe that the arrangements which they propose are vital 
to the free life of the new inland states that are being established 
and that they are no derogation from the rights of the other riparian 
states. If viewed according to the discredited doctrine that every 
state is engaged in a desperate struggle for ascendancy over its 
neighbors, no doubt such an arrangement may be an impediment to 
the artificial strangling of a rival. But if it be the ideal that nations 
are to coéperate in the ways of commerce and peace, it is natural and 
right. The provisions for the presence of representatives of non- 
riparian states on these river commissions is security that the general 
interest will be considered. 


? 


Section III (Articles 365 to 375) is entitled ‘‘ Railways.’’ Certain 
articles—namely, Article 365 and Article 367 to Article 369—contain 
provisions which make applicable to German railways the principles 
of equality heretofore discussed in connection with transit and with 
navigation. Similarly these Articles are within the stipulations of 
Article 378 as to the period within which they shall remain in force 
without reciprocity and without revision by the Council of the League 
of Nations. 

Article 366 revives the Berne Railway Convention of October 14, 
1890, and subsequent agreements supplementary thereto, and in addi- 
tion contemplates a new convention regarding railway transportation 
to be concluded within five years, to which convention Germany will 
be bound. The necessity of these clauses is apparent when it is re- 
membered that the Berne Convention was by its terms to expire 
December 31, 1919. 

Article 370, regarding rolling stock in general and railway brakes 
in particular, is not in terms made temporary, but it is nevertheless 
subject to Article 377 which permits the League of Nations to recom- 
mend the revision of all Articles relating to a permanent administra- 
tive régime. 

The subject of rolling stock to be delivered in connection with 
railway systems in territory ceded by Germany is dealt with in Article 
371. Commissions of experts on which Germany is be to represented 
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are to fix the proportion in certain cases. These same commissions, 
by Article 372, are, in the event of dispute, to fix the conditions of 
working in cases when, owing to frontier changes, ‘‘a railway con- 
nection between two parts of the same country crosses another coun- 
try, or a branch line from one country has its terminus in another.’’ 

A special provision in favor of Czecho-Slovakia is found in Article 
373. 

Within a period of five years from the coming into force of the 
present treaty the Czecho-Slovak State may require the construction 
of a railway line in German territory between the stations of 
Schlauney and Nachod. The cost of construction shall be borne by 
the Czecho-Slovak State. 

The two towns mentioned, Nachod in Czecho-Slovakia, and 
Schlauney (or Schlanei) in Germany, are about two and one-quarter 
miles distant from each other in a direct line. The chief purpose of 
the proposed rail connection is to facilitate the transport of coal from 
upper Silesia. The road to be built would probably be less than a 
mile in length, as the existing lines are at one point only about half 
a mile apart. 

At the time of the construction of the St. Gothard Railway, Ger- 
many, by agreement with the Italian and Swiss Governments, made 
a contribution of twenty million frances toward its cost, pursuant to 
the Convention of October 13, 1909. The denunciation of this con- 
vention, after agreement between Switzerland and Italy on the sub- 
ject, is contemplated by Article 374, and as such denunciation will 
probably involve the payment to Germany of a comparatively large 
sum, it is provided that any dispute as to the conditions shall be 
determined by an arbitrator designated by the United States. 

The temporary provisions of Article 375 regarding transport, 
relate solely to the execution of the treaty and to the restoration of 
normal conditions. 

It has been seen that Part XII of the treaty relates to subjects of 
a very technical nature, perhaps the most technical of any dealt with 
in the Treaty of Peace. In view of this, disputes regarding the 
meaning and effect of the clauses are almost certain to arise and 
provision for the determination of these disputes is essential. As 
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has already been seen, the decision of arbitrators in particular in- 
stances is laid down, but, in addition to this, Article 376 in general 
terms requires all disputes as to the interpretation and application 
of the preceding articles of Part XII to be settled as the League of 
Nations shall provide. 

Article 379 is in part foreshadowed by previous clauses (e.g., 
Articles 338, 366), but emphasizes the thought that a general régime 
in international matters is contemplated, not a régime enforced upon 
Germany as the result of victory, but a régime to which all states, 
allies, enemies and neutrals shall be parties on an equal footing. 
General conventions regarding transit, waterways, ports and rail- 
ways are to be concluded within five years ‘‘by the Allied and Asso- 
ciated Powers with the approval of the League of Nations,’’ and to 
these conventions Germany will adhere. 

The final articles of Part XII (380 to 386) relate to the Kiel 
Canal. This canal remains wholly within German territory and is 
left subject to German control. Built originally chiefly for military 
reasons, the regulations here considered for the Kiel Canal relate 
principally to commerce. The principle is again one of entire equality 
in regard to ‘‘all nations at peace with Germany.’’ A Power at war 
with Germany will thus have no rights under the treaty, and if Ger- 
many is a neutral, vessels of war of the belligerents are on an equal 
footing by Article 380, subject of course to the rules of neutrality 
laid down by international law, some of which are codified in Conven- 
tion XIII of The Hague of 1907. 

There is no prohibition or regulation of the fortification of the 
canal, 

The regulations regarding the use of the Kiel Canal are in prin- 
ciple based upon those generally provided for international rivers 
as to matters of equality, charges, transit and navigation. 

A tribunal is to be instituted by the League of Nations to decide 
questions of the violation or interpretation of the articles relating to 
the canal, but a local authority is to be established at Kiel by Germany 
to deal with disputes in the first instance. 

Popular interest is not ordinarily concerned with the general 
problems covered in the Treaty of Peace by the Ports, Waterways 
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and Railways clauses. The solution of these problems is, nevertheless, 
very important in the economic life of peoples, and it may well be 
that the future will point to these clauses as having contributed very 
materially to the maintenance of the peace of Europe. It may be too 
much to say that a beginning has been made toward the codperative 
organization of Europe’s communication and transportation system 
on a continental basis. During the discussions of the Commission, 
however, it was not infrequent to hear a comparison drawn between 
the Europe of the future and the United States of to-day, in the 
arrangement of interstate commerce. Some steps at least have been 
taken looking toward the creation in Europe of a kind of codperation 
between various European states similar to that which we have 
achieved in the United States as the result of the interstate commerce 


clause of the United States Constitution. 
Davin Hunter MILLER. 


THE SHANTUNG QUESTION 


In the great Province of Shantung lies the little village of Chefoo, 
the birthplace of Confucius, to which hundreds of thousands of 
Chinese make an annual pilgrimage. It is what Mecca is to the 
Mohammedan, Jerusalem to the Christian. Shantung is the Chinese 
sacred province, the place to be protected from foreign intrusion. 

The questions raised by the Shantung sections of the treaty with 
Germany must be considered in the light of America’s past relations 
with China and Japan’s general Oriental policy. For nearly a 
century we have posed as the particular friend and guide of China. 
The Treaty of Peace, Amity and Commerce between the United States 
and China, proclaimed January 26, 1860, provided that, ‘‘if any 
other nation should act unjustly or aggressively [towards China] 
the United States will exert their good offices, on being informed of 
the case, to bring about an amicable arrangement of the question, 
thus showing their friendly feeling.’’ China’s first serious attempt 
to enter into voluntary relations with the Western world was under 
the guidance of American statesmen. For many years John W. 
Foster, a trained and experienced international lawyer and diplomat, 
acted as her legal and confidential adviser. We have sent her many 
devoted missionaries and professors who, in recent years, seem to have 
supplanted the jurists and statesmen as advisers and diplomatic 
experts. 

The United States took no part in the scramble for territory and 
spheres of influence and refused concessions voluntarily tendered to 
her in Canton, Peking and Tientsin. She established the policy of 
the open door and has consistently refused to recognize the right 
of any nation to secure preferential trade privileges in any part of 
China. 

When the Chinese rose in blind fury against the foreigners who 
were carving up their country and commenced to hack and slay 
indiscriminately friend and foe alike, the United States aided in 
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restoring order and punishing the guilty, and then used her influence 
to restrain those who sought vengeance in place of justice. Within 
a few years she released her share of the punitive indemnities, and 
China in gratitude appropriated the amount of the unpaid balance for 
the education of Chinese youth in America. China became a republic, 
and when the World War commenced she naturally looked to Amer- 
ica for guidance. At the request of President Wilson she severed 
diplomatic relations with Germany and later declared war against 
the Central Powers and joined in the struggle in the name of democe- 
racy. Her war activities were restricted by Japan, and the United 
States refused her the financial aid so freely granted to other Powers 
which would have enabled her to make her enormous man power 
available. Nevertheless, approximately one hundred and fifty thou- 
sand of her sons were sent to France where they served principally 
as laborers back of the lines, thus releasing an equal number of men 
for use at the front. Distracted by internal dissensions, almost dis- 
integrated by the penetrating activities of her powerful, skillful and 
aggressive neighbor and humiliated by demands and entangled in 
treaties signed under moral and physical duress, China sent a dele- 
gation to France to present her claims for consideration to the Peace 


Conference. 
I 


When it was announced that the world was to be reorganized in 
accordance wtih the principles of justice, the Chinese very naturally 
desired to take advantage of the occasion to secure a revision of her 
treaties and a reconsideration and readjustment of her complicated 
foreign relations. Upon the advice of her American friends she 
abandoned this plan and elected to concentrate her efforts on the 
attempt to save Shantung from the Japanese. The result was a 
bitter disappointment for the Chinese. The Council of Four recog- 
nized the justice of China’s claims, but sustained the demands of 
Japan, and in the treaty, as signed and sent to the Senate, Germany 
renounces in favor of Japan—‘‘all her rights, title, and privileges— 


1 Hearings before the Senate Committee on foreign affairs. Statements of Dr. 
J. C. Ferguson, T. F. Millard, and C. F. Williams. 
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particularly those concerning the territory of Kiaochow, railways, 
mines and submarine cables—which Germany acquired in virtue of 
the treaty concluded by her with China on March 6, 1898, and of all 
other arrangements relative to the Province of Shantung.’’ 

A very remarkable situation developed at Paris. It appeared that 
early in 1917 Japan had secured promises from Great Britain, France, 
Russia, and Italy to support the demands which she intended to make 
at the Peace Conference to succeed to the German rights in Shantung. 
As President Wilson informed the Senate Foreign Relations Com- 
mittee at the famous White House meeting, August 19, 1919, the 
representatives of Great Britain and France felt that they could not 
recede from these pledges—‘‘that they were bound by them, but when 
they involved general interests such as they realized were involved, 
they were quite willing, and I think desirous that they should be 
reconsidered with the consent of the other party.’’ President Wilson 
and the entire American Commission and their advisers on Far 
Eastern affairs believed that the German rights and privileges in 
Shantung should be transferred and released to China. But the 
Japanese demand was presented at the proper psychological moment. 
President Wilson felt constrained to accede to the Japanese demands 
in order to secure the signature of Japan to the treaty and thus save 
the League of Nations. The action of the American Commission was 
determined by the President contrary to the advice of Secretary 
Lansing, General Bliss, Henry White, and all the American experts 
on the Orient,? because in his judgment, ‘‘it was the best that could 
be got, in view of the definite engagements of Great Britain and 
France.’’ 5 

Secretary Lansing informed the Committee that he believed that 
the Japanese delegates would have signed the treaty even though the 
demand for Shantung had been denied, and this seems to have been 
the opinion of everyone except the President and possibly Colonel 
House.* 

The treaty as signed and submitted to the Senate contains no 
provisions with reference to the future disposition of the Shantung 


2 Senate Hearings, p. 549. 3 Ibid., pp. 531, 532. 


4 Ibid., pp. 182, 531. 
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interests. The transfer to Japan is absolute, but President Wilson 
states that the representatives of Japan promised the Council of 
Four that if their demands were acceded to, Japan would, upon cer- 
tain conditions and with designated reservations, convey to China 
what she acquires under Articles 156, 157, and 158. This statement 
of intentions, or promise, rests in parole, but it appears in substance 
in the secret procés-verbal, which however is not and probably never 
will be made a public record. The Chinese commissioners were not 
permitted to sign the treaty with reservations, and therefore did not 
sign. 

The transfer of the German rights in Shantung to Japan is almost 
universally disapproved in America, and the feeling is strong that 
the President yielded unnecessarily to the demand of Japan, and 
consented to the perpetration of a moral wrong on an ally which 
had placed its faith in him and his country. This action, in con- 
nection with the Lansing-Ishii recognition of Japan’s ‘‘special in- 
terests’’ in China, has, strongly impressed the Chinese mind with the 
belief that the Unitea States has abandoned the policy of the open 
door and acquiesced in Japan’s claim of political and economic para- 
mountey in China. The opinion among all classes seems to be ‘‘ that 
China has not only in this instance been forced to a specific act by 
one foreign nation, but that by the treaty for the first time a union 
of nations comes in to give sanction to a thing which she feels is 
wrong, and is an outrage on her sovereign rights. In every former 
instance where such concessions have been wrung from her the bal- 
ance of power among nations has always made it possible that some 
Powers would come to her and say: ‘ We are sorry for you and we will 
help you out as much as we can.’ In this instance China feels that 
she has been robbed of her rights in Shantung by one nation, origi- 
nally by Germany, and those rights transferred to Japan, and that 
all the other nations have come along and have joined in approval 
of what seems to her an infamous act; and among those Powers that 
are approving it is the nation which she has always counted as her 
most disinterested friend.’’ 


5 Statement of Dr. J. C. Ferguson, official adviser to the President of China, 
to the Senate Committee on Foreign Relations, Senate Hearings, etc., pp. 565-6. 
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On August 23 the Senate Committee on Foreign Relations, after 
hearing the statements of President Wilson, Secretary of State Lan- 
sing, and persons familiar with Far Eastern conditions, by an eight 
to seven vote, recommended that the Treaty of Peace be amended by 
striking out the word Japan where it appears in Articles 156, 157, 
and 158, and inserting in lieu thereof the word China.*° 

The following statements may be taken as fairly expressing the 
reasons which actuated the members of the committee in voting for 
an amendment which if accepted by the Senate requires that the 
treaty be sent back for further consideration by the other signatory 
powers. Said Senator Johnson of California: 


One of the outstanding iniquities of the treaty, neither excused 
nor justified except upon the Prussian philosophy, was the Shantung 
question. Every American Commissioner, including the President, 
has condemned it. And every witness before the Foreign Relations 
Committee has denounced it. It presented, with none of the preju- 
dices in dealing with an enemy, a clean cut moral issue. The mem- 
bers of the Foreign Relations Committee had to decide whether a 
friend and an ally should be despoiled upon the sole ground of 
expediency and fear, and they have decided for the right. All we 
could do was to disapprove an admitted wrong and fraud practiced 
upon a weak, friendly, defenseless people, and this we have done. It 
may be true, as asserted by our opponents, that we cannot remedy the 
wrong. At least we are not parties to it. 


The Democratic senators opposed the amendment on the ground 
that such action at this time would not help China and might injure 
her chances ultimately to recover the province through the League 
of Nations. ‘‘If the treaty be rejected finally by us,’’ said Senator 
Pomerene, ‘‘all opportunity for China to recover in this way will 
be ended. If we ratify the treaty Japan may be expected to restore 
it as she has promised.’’ 

Senator McCumber, a Republican, voted with the Democratic 
minority and issued a statement in explanation of his vote, which 
suggests that whatever Japan demands is sacrosant and that the 
amendment of the treaty by the Senate in the exercise of its consti- 
tutional power would be an affront to a proud and high - spirited 


6 Included in the Report of the Committee, Sept. 10, 1919. 
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people, who are accustomed to have their own way in dealing with 


their neighbor. He said:’ 


I feel keenly about the Shantung amendment. If adopted by the 

Senate it could be nothing less than an affront to Japan, an absolutely 
useless affront. It stands to reason that Great Britain and France 
eannot acquiesce in it. If they did, Japan would refuse to ratify 
the treaty, and would not be in the League of Nations. In that event 
we would leave Japan and China to settle the dispute between them- 
selves. 
I voted against ‘‘the Shantung amendment’’ because under the 
covenant and treaty, as it stands, all the nations of the world, in 
joining it, agree no longer to rob China. For this and other reasons 
as good, I believe in the early ratification of the instrument, un- 
changed, because it substitutes justice for war in settling interna- 
tional disputes and righting international wrongs of which China 
has suffered many. 

As to Shantung, my reasons for voting against the amendment 
were: 

First—Japan has not yet a title to the territory. She holds it 
as part of the results of the war until its disposition is decided by 
this treaty. 

Second—Japan has promised publicly in her treaty with China 
to surrender the leasehold right over this territory which Germany 
held under its treaty with China, not at some indefinite future time, 
not a thousand years hence, but as soon as Japan has acquired these 
rights under the pending treaty. 

Third—Japan renewed this promise at Paris through its mission, 
and has repeated the promise to the President of the United States, 
who has every reason to believe that Japan will scrupulously keep 
her pledged word.” I agree absolutely in this belief and faith of the 
President in the sincerity of Japan. 

Fourth—If Japan should fail to keep the treaty with China, then 
under the preamble of the League, which provides that all joining it 
shall maintain ‘‘a serupulous respect for all treaty obligations,’’ 
China can go before the Council of the League, and all the nations 
of the world will unite to force Japan to surrender the territory to 
China. 

7 See also Congressional Record of Aug. 26, 1919. 

72 See an article by J. T. Addison on The Value of Japanese Promises, in The 
New Republic, Sept. 17, 1919. Mr. Addison says: “Since the facts in this brief 
summary are all vouched for by Japan, it is difficult to avoid the conclusion that 
Japan seldom, if ever, keeps important international promises. In telling America 
so frequently that she does keep her promises, she is relying not on historical 
facts, but solely on our national ignorance of Far Eastern politics.” 
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Fifth—If this treaty be amended as proposed in the matter of 
Shantung, Japan is deprived of the privilege of giving to China as 
the fruits of her victory the victorious possession of the rights held 
by Germany. By this course a proud and high-spirited people would 
be affronted. In the public opinion of Japan, opposition would be 
aroused by the manner in which it is proposed to force Japan to act, 
after its spontaneous promise to do right. 

Then would arise a most serious situation. Japan would refuse 
to complete her membership in the League of Nations by refusing to 
ratify the treaty signed by her commissioners at Versailles, and would 
deal with China as one nation with another. In this event Japan 
would inevitably impose more severe conditions, which China would 
be powerless to resist. The only course then open would be to use 
foree against Japan, and Japan would meet force with force. 


The issues involved require a clear understanding of the extent 
and nature of the German rights and privileges in Shantung, the 
treaties between Japan and China relating thereto, and the Japanese 


promise to transfer what she may acquire to China. 


I] 


Germany is required to renounce generally and specifically all 
her extra-European possessions. The general clause of renunciation 
leaves the titles in the air, but Germany undertakes to recognize and 
conform to the measures which may be taken by the Powers in con- 
nection therewith. Generally it is provided® that, 

In territory outside her European frontiers as fixed by the present 
treaty, Germany renounees all rights, titles and privileges whatever 
in or over territory which belonged to her or to her allies, and all 
rights, titles and privileges whatever their origin which she held as 
against the Allied and Associated Powers. 


Specifically, 

Germany renounces in favor of the Principal Allied and Associated 
Powers all her rights and titles over her oversea possessions,° 
and declares that, 


All movable and immovable property in such territories belonging 
to the German Empire or to any German State shall pass to the 


8 Art. 118. 9 Art. 119. 
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government exercising authority over such territories, on the terms 
laid down in Article 257 of Part IX of the present treaty.*® 


These provisions, which refer to the former German colonies, are 
followed by articles which transfer German rights and interests in 
certain small states which participated in the war to the extent of 
their capacities, to such states. Thus all treaties, conventions and 
agreements between Germany and Siam, and all rights, titles and 
privileges derived therefrom, including all rights of extra-territorial 
jurisdiction, terminate as from July 22, 1917, and, 


all goods and property in Siam belonging to the German Empire 
or to any German State, with the exception of premises used as diplo- 
matic or consular residences or offices, pass ipso facto and without 
compensation to the Siamese State." 


So German property in Egypt passes to the Egyptian Govern- 
ment,’? and that in the Sherifian Empire to the Maghzen without 
payment.** German state property in the British concessions in Can- 
ton is renounced in favor of the British Government and the property 
of the German school situated in the French concession at Shanghai 
goes conjointly to the French and Chinese Governments.** 

Where Japanese claims were not involved, China was given the 
same consideration as Siam and the other minor belligerent states 
and protectorates. The specific advantages gained by China are: 

1. The renunciation by Germany in her favor of all benefits and 
privileges resulting from the final Protocol signed at Peking on Sep- 
tember 7, 1901, and from all annexes, notes and documents supple- 
mentary thereto, and of all claim to indemnities thereunder subse- 


quent to March 14, 1917.%° 
2. After the treaty comes into force the high contracting parties 


will apply, in so far as concerns them respectively, 

(a) The arrangement of August 29, 1902, regarding the new 
Chinese Customs Tariff. 

(b) The arrangement of September 27, 1905, regarding Whang- 
poo and the provisional supplementary arrangement of April 4, 1912; 


10 Art. 120. 12 Art. 153. 14 Art. 134. 
11 Arts. 135, 136. 18 Art. 144. 15 Art. 128. 
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China is no longer required to grant to Germany the advantages or 
privileges which she allowed her under this arrangement.*® 

(ce) The leases from the Chinese Government held under con- 
cessions at Hankow and Tientsin are abrogated, and upon regaining 
her full sovereign rights therein China declares her intention of 
opening the territory to internatinal residence and trade.** 

(d) The astronomical instruments which formed a part of the 
loot carried away by the German troops in 1901 are to be returned 
and installed at Peking. 

(e) Subject to the Shantung provisions of the treaty, Germany 
eedes to China all the buildings, wharves and pontoons, barracks, 
forts, arms and munitions of war, vessels of all kinds, wireless teleg- 
raphy installations and other public property belonging to the Ger- 
man Government [except that used for diplomatic residences and 
consular premises or offices] which are situated or may be in the 
German concessions at Tientsin and Hankow or elsewhere in Chinese 
territory."* But the German property situated within the Legation 
Quarters at Peking may not be disposed of without the consent of 
the diplomatie representatives of the Powers which at the coming into 
effect of the Treaty of Peace remain parties to the Final Protocol of 
September 7, 1901. 

(f) Germany waives all claims against the Chinese Government 
or against any Allied or Associated Government arising out of the 
internment of German nationals in China and their repatriation. 
She equally renounces all claims arising out of the capture and con- 
demnation of German ships in China, or the liquidation, sequestration 
or control of German properties, rights and interests in that country 
since August 14, 1917. This provision, however, shall not affect the 
rights of the parties interested in the proceeds of any such liquida- 
tion which shall be governed by the economic clauses of the Treaty.’® 


16 Art. 129. 18 Art. 130. 
17 Arts. 130, 132. 19 Art. 133. 
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III 


In the classification of subjects Shantung is treated as a separate 
topic. The Germans’ rights, privileges and property are disposed 
of in the following articles: 


ARTICLE 156 


Germany renounces, in favor of Japan all her rights, title and 
privileges—particularly those concerning the territory of Kiaochow, 
railways, mines and submarine cables—which she acquired in virtue 
of the treaty concluded by her with China on March 6, 1898, and of 
all other arrangements relative to the Province of Shantung. 

All German rights in the Tsingtao-Tsinanfu Railway, including 
its branch lines, together with its subsidiary property of all kinds, 
stations, shops, fixed and rolling stock, mines, plant and material for 
the exploitation of the mines, are and remain acquired by Japan, to- 
gether with all rights and privileges attaching thereto. 

The German State submarine cables from Tsingtao to Shanghai 
and from Tsingtao to Chefoo, with all the rights, privileges and prop- 
erties attaching thereto, are similarly acquired by Japan, free and 
clear of all charges and encumbrances. 


ARTICLE 157 


The movable and immovable property owned by the German State 
in the territory of Kiaochow, as well as all the rights which Germany 
might claim in consequence of the works or improvements made or 
of the expenses incurred by her, directly or indirectly, in connection 
with this territory, are and remain acquired by Japan, free and clear 
of all charges and encumbrances. 


ARTICLE 158 


Germany shall hand over to Japan within three months from the 
coming into foree of the present treaty the archives, registers, plans, 
title-deeds and documents of every kind, wherever they may be, relat- 
ing to the administration, whether civil, military, financial, judicial or 
other, of the territory of Kiaochow. 

Within the same period Germany shall give particulars to Japan 
of all treaties, arrangements or agreements relating to the rights, 
title or privileges referred to in the two preceding articles. 


Under the foregoing provisions of the treaty Japan can properly 
acquire neither more nor less than what Germany had when the war 
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commenced, and anything in the Provinee of Shantung permanently 
withheld by Japan from China is taken from China. The sacrifice 
and expenses incurred by Japan in expelling the Germans from 
Shantung, about which so much has been said, are properly charge- 
able against Germany or the Allies and not against China who was 
then a friendly neutral. 

The transfer of German interests in Shantung to Japan instead 
of to the state from which they were acquired and in which the prop- 
erty is located constitutes an exception to the principle applied to all 
other German rights and interests outside of Germany. 


IV 


The rights, titles and privileges which under Articles 156, 157, 
and 158, Germany renounces in favor of Japan are such as she 
acquired under the treaty of March 6, 1898, and ‘‘other arrange- 
ments’’ relating to the Province of Shantung. Shortly before that 
date, while searching for a military and commercial base in China, 
Germany had selected Kiaochow Bay as the most desirable unappro- 
priated port, and while on a visit to St. Petersburg the German 
Emperor had induced the Czar to agree that Russia would not object 
to the proposed acquisition.2° The opportune incidental killing of 
two German missionaries during a local riot in a village in the 
province furnished the pretext for action, and Kiaochow was taken 
possession of by vessels of the German navy. At that time, when 
Germany was looking for colonies, missionaries were listed by her at 
a high price, and for these two China was required to pay well in 
territory and economie privileges. No one questions that the treaty 
of March 6 was secured by duress and under circumstances which 
in private law render contracts between individuals voidable. 

As observed by Sir John Macdonell, ‘‘ Almost all the treaties con- 
cluded for some years with China, and indeed until recently, belong 

20Dr. E. J. Dillon (The Eclipse of Russia, Chap. XIII) gives an interesting 
account of the way in which the Kaiser secured this promise as narrated to him 
hy Count Witte. Count Mouravieff, the Minister for Foreign Affairs, told Witte 


that the German Emperor and the Czar at that time arranged between themselves 
for the seizure of Kiaochow by Germany and Port Arthur by Russia. 
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to the class known to jurists as iniquum faedus, the imposed treaty; 
they are not spontaneous agreements freely entered into by the par- 
ties. Some of them are rather of the nature of what Roman jurists 
eall deditio.’’** In international practice such treaties are common 
and are recognized as valid with the implication and expectation that 
they will be repudiated whenever the injured state has acquired the 
military power necessary to make the renunciation effective. China 
has never been in that fortunate condition, and when the war com- 
menced Germany’s interests in the Province of Shantung stood un- 
questioned in law. The claim that all China’s conventions and agree- 
ments with Germany were abrogated by her declaration of war seems 
to have received slight consideration. Nor did she have an oppor- 
tunity to be heard on the proposition that as the sovereignty over 
the leased territory was retained in China, the territory was at least 
quasi neutral and not legally subject to capture by Germany’s enemies. 

Full knowledge of the exact terms of the convention of March 6, 
1898, between China and Germany is so important to an understand- 
ing of the question that, with the exception of formal parts, it is 
quoted in full. After the usual insincere and complimentary recitals 
in which the Imperial Chinese Government expresses its grateful ap- 
preciation of the assistance rendered by Germany in connection with 
the mission in the prefecture of Tsao-chow-fu in Shantung, it is 


provided :?? 
Section I.—Lease of Kiaochow. 


Article 1. His Majesty the Emperor of China, guided by the 
intention to strengthen the friendly relations between China and 
Germany, and at the same time to increase the military readiness of 
the Chinese Empire, engages, while reserving to himself all rights of 
sovereignty in a zone of 50 kilometres (100 Chinese li) surrounding 
the Bay of Kiaochow at high water, to permit the free passage of 
German troops within this zone at any time, and also in taking any 
measures, or issuing any ordinances therein, to previously consult 
and secure the agreement of the German Government, and especially 
to place no obstacle in the way of any regulation of the watercourses 


21 Prefatory Note to Dr. Tyau’s The Legal Obligations Arising out of Treaty 


Relations between China and Other States (1917). 
22 Rockhill’s Treaties and Conventions With or Concerning China and Korea, 


1894-1904; also printed in Senate Hearings, pp. 583-590. 


THE SHANTUNG QUESTION 699 


which may prove to be necessary. His Majesty the Emperor of China, 
at the same time, reserves to himself the right to station troops within 
this zone, in agreement with the German Government, and to take 
other military measures. 

Art. 2. With the intention of meeting the legitimate desire of 
His Majesty the German Emperor, that Germany like other Powers 
should hold a place on the Chinese coast for the repair and equip- 
ment of her ships, for the storage of materials and provisions for the 
same, and for other arrangements connected therewith, His Majesty 
the Emperor of China leases to Germany, provisionally for ninety- 
nine years, both sides of the entrance to the Bay of Kiaochow. Ger- 
many engages to construct, at a suitable moment, on the territory 
thus leased fortifications for the protection of the buildings to be 
constructed there and of the entrance to the harbor. 

Art. 3. In order to avoid the possibility of conflicts, the Imperial 
Chinese Government will not exercise rights of administration in the 
leased territory during the term of the lease, but grants the exercise 
of the same to Germany, within the following limits: 

1. On the northern side of the entrance to the bay: 

The peninsula bounded to the northeast by a line drawn from the 
northeastern corner of Potato Island to Loshan Harbor. 

2. On the southern side of the entrance to the bay: 

The peninsula bounded to the southwest by a line drawn from the 
southwesternmost point of the bay lying to the southsouthwest of 
Chiposan Island in the direction of Tolosan Island. 

3. The Island of Chiposan and Potato Island. 

4. The whole water area of the bay up to the highest watermark 
at present known. 

5. All islands lying seaward from Kiaochow Bay, which may be 
of importance for its defence, such as Tolosan, Chalienchow, ete. 

The high contracting parties reserve to themselves to delimit more 
accurately, in accordance with local traditions, the boundaries of the 
territory leased to Germany arid of the 50 kilometre zone round the 
bay, by means of commissioners to be appointed on both sides. 

Chinese ships of war and merchant vessels shall enjoy the same 
privileges in the Bay of Kiaochow as the ships of other nations on 
friendly terms with Germany; and the entrance, departure and so- 
journ of Chinese ships in the bay shall not be subject to any restric- 
tions other than those which the Imperial German Government, in 
virtue of the rights of administration over the whole of the water 
area of the bay transferred to Germany, may at any time find it neces- 
sary to impose with regard to the ships of other nations. 

Art. 4. Germany engages to construct the necessary navigation 
signs on the islands and shallows at the entrance of the bay. 

No dues shall be demanded from Chinese ships of war and mer- 
chant vessels in the Bay of Kiaochow, except those which may be 
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levied upon other vessels for the purpose of maintaining the neces- 
sary harbor arrangements and quays. 

Art. 5. Should Germany at some future time express the wish to 
return Kiaochow Bay to China before the expiration of the lease, 
China engages to refund to Germany the expenditure she has incurred 
at Kiaochow and convey to Germany a more suitable place. 

Germany engages at no time to sublet the territory leased from 
China to another Power. 

The Chinese population dwelling in the leased territory shall at 
all times enjoy the protection of the German Government, provided 
that they behave in conformity with law and order; unless their land 
is required for other purposes they may remain there. 

If land belonging to Chinese owners is required for any other 
purpose, the owner will receive compensation. 

As regards the reestablishment of Chinese customs stations which 
formerly existed outside the leased territory but within the 50 kilo- 
metre zone, the Imperial German Government intends to come to an 
agreement with the Chinese Government for the definite regulations 
of the customs frontier, and the mode of collecting customs duties in 
a manner which will safeguard all the interests of China, and pro- 
poses to enter into further negotiations on the subject. 


Section IT.—Railways and Mines. 


ARTICLE 1. The Chinese Government sanctions the construction by 


Germany of two lines of railway in Shantung. The first will run 


from Kiaochow to Chinan and the boundary of Shantung Province 
via Weihsien, Tsingchow, Poshan, Tzechwan and Tsowping. The 
second line will connect Kiaochow with Ichow, whence an extension 
will be constructed to Chinan through Laiwu-Hsien. The construc- 
tion of the line from Chinan to the boundary of Shantung Province 
shall not be begun till after the completion of the construction of the 
line to Chinan, so that a further arrangement may be made with a 
view to affecting a connection with China’s own railway system. 
What places the line from Chinan to the provincial boundary shall 
take in en route shall be specified in the regulations to be made 
separately. 

Art. 2. In order to carry out the above-mentioned railway work 
a Chino-German Railway Company shall be formed with branches 
in one or more places, and in this company both German and Chinese 
merchants shall be at liberty to raise the capital and appoint directors 
for the management of the undertaking. 

Art. 3. All arrangements for the above purposes shall be deter- 
mined in an additional agreement to be concluded by the high con- 
tracting parties as soon as possible. China and Germany will settle 
this matter by themselves, but the Chinese Government will accord 
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favorable treatment to the said Chino-German Railway Company in 
constructing and operating the above-mentioned lines and extend to 
them other privileges enjoyed by Chino-foreign companies established 
in other parts of China. 

The above article is conceived only in the interest of commerce: it 
has no other design. Positively no land or territory in the Province 
of Shantung may be annexed in the construction of the above-men- 
tioned railways. 

Art. 4. In the vicinity of the railways to be built, within 30 li of 
them, as, for instance, in Weihsien and Poshan Hsien on the northern 
line from Kiaochow to Chinan and as in Ichow Fu and Laiwu Hsien 
on the southern line from Kiaochow via Ichow to Chinan, German 
merchants are permitted to excavate coal, etc. The necessary works 
may be undertaken by Chinese and German merchants combining the 
capital. The mining regulations shall also be subsequently negotiated 
with care. The Chinese Government will, according to what has 
been stipulated for in the provision concerning the construction of 
railways, also accord favorable treatment to the German merchants 
and workmen, and extend to them other privileges enjoyed by Chino- 
foreign companies established in other parts of China. 

This article is also conceived only in the interests of commerce, 
and has no other design. 


Section III.—Affairs in the Whole Province of Shantung. 


If within the Province of Shantung any matters are undertaken 
for which foreign assistance, whether in personnel or in capital, or 
in material, is invited, China agrees that the German merchants con- 
cerned shall first be asked whether they wish to undertake the works 
and provide the materials. 

In ease the German merchants do not wish to undertake the said 
works and provide the materials, then as a matter of fairness China 
will be free to make such other arrangement as suits her convenience. 


It will be noted that it is specifically stated that China while agree- 
ing not to exercise rights of administration, reserves all rights of 
sovereignty in the leased territory and that Germany engages at no 
time to sublet the territory leased from China to another Power.** 
Her rights and privileges were not transferable. 

Subsequent agreements were made for the purpose of making 

23The translation of the Chinese text of the Treaty explicitly states that 
Germany promises forever—the two Chinese characters are Yung Yuan, which 


mean forever—promises forever never to transfer this lease to any other power.” 
J. C. Ferguson, Senate Hearings, p. 583. 
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these grants effective, but they did not materially increase the rights 
or privileges, granted in the March 6 treaty. On March 21, 1900, 
detailed arrangements were made respecting the organization, opera- 
tion and administration of the Kiaochow-Chinan Railway and regu- 
lating the relations between the company and its operatives and the 
local inhabitants. 

Article 4 of the original convention authorized the Germans in 
connection with Chinese and other joint capital to construct the 
necessary works and to mine coal, ete., within 30 li (15 kilometers) 
of the railways to be built, under regulations to be subsequently 
‘‘negotiated with care.’’ In July, 1911, an agreement was entered 
into between the provincial authorities of Shantung and the Chino- 
German Mining Company which delimited the mining areas. Article 
3 (3) provided that: 

Should the Chinese Government and merchants be short of capital 
for the exploitation of the mines in the districts relinquished to China 
by this agreement, they shall approach German capitalists for loans. 
If foreign materials and machinery are needed they shall purchase 


them from Germany. If foreign engineers are to be employed they 
shall engage German engineers. 


Under these various conventions and agreements Germany ac- 
quired a ninety-nine-year lease of Kiaochow Bay and its vicinity, in 
all comprising about 400 square miles, back of which was a neutral 
zone of some 2,500 square miles. While reserving sovereignty over 
all this territory, the Chinese Government granted the exercise of 
the rights of administration to Germany during the period of the 
lease. The economic rights were limited to the construction of two 
lines of railroads in the Province of Shantung, the right to open 
mines within a specified distance of the railroads and a guaranty that 
in the event that China proceeded to develop the province with the 
assistance of foreign capital and material she should first apply 
therefor to the Germans. 

At first the Germans showed a disposition to assert themselves 
politically, but this attitude was soon abandoned. After 1905 when 
the German troops were withdrawn they ‘‘handed over the post 
office to the Chinese, they made an agreement whereby the Chinese 
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Customs Administration was to function at Tsingtau much as else- 
where in China—with the special provision that twenty per cent 
of the duties collected be contributed toward the expenses of the local 
Tsingtau administration — and they began to employ Chinese in 
various capacities.’’ 

Tsingtau was made a free port and Secretary John Hay on Sep- 
tember 6, 1899, wrote to Von Bulow expressing his gratification at 
the liberal policy which had been pursued. The Germans and Chinese 
seem to have worked together very satisfactorily. The Chinese Gov- 
ernment voluntarily opened commercial posts at Tsinan-fu, the pro- 
vineial capital, Weihsien, and Chantsun. At Tsinan-fu, roads and 
drains were constructed by the Chinese while other public works 
were under the supervision of a joint Chinese and foreign commis- 
sion. The provincial capital became ‘‘an important and attractive 
commercial and residential center wherein the Chinese and foreigners, 
the latter mostly German business men, have gotten on most agreeably 
and to mutual profit.’’ 

Tsingtau the Germans made into one of the most attractive cities 
of the Far East. The railway proved reasonably profitable, but the 
mining company was not a great success and shortly before the war 
’ its shares were acquired .by the railway company. In 1913 a new 
agreement was made for the construction of two new railway lines 
to be Chinese owned but German financed. A recent fair-minded 
writer says :** 

Since the original seizure of Kiaochow the Germans had made 
no additional attempt to extend their territorial holdings or special 
privileges in China. They had not undertaken to extend their admin- 
istration over Shantung—or even over the railway zone. The Shan- 
tung Railway Company had never attempted to assume a political 
status and perform political functions. The German Government 
had not sought to stretch the terms of the convention of 1898. There 
had been no creating of issues and demanding of immediate settle- 
ment such as has characterized the progress of the Japanese in Man- 
churia. German subjects had not exceeded their plainly stipulated 
rights; they had not invaded the interior, they had not become 


engaged in personal and police conflicts with the Chinese. There was 
in the later years of German presence in Shantung little of which 


24 Hornbeck, Contemporary Politics in the Far East, p. 298. 
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from the point of view of the Open Door policy, complaint could be 
made. For ten years past the Germans had done practically nothing 
caleulated to complicate the politics of the Far East and except com- 
mercially they disturbed no peace in the Far East but the peace of 
mind of Japanese expansionists. Judged upon the basis of substantial 
accomplishments, successful and just administration and real con- 
tribution to the economic and social welfare of the people who fell 
within the range of their influence, none of the Powers holding bases 
on the China coast can offer better justification for its presence than 
could the Germans. 


The German seizure of Kiaochow suggested the necessity for 
prompt action by other Powers who thought they saw the beginning 
of the end of the Celestial Empire. Russia immediately demanded 
and seeured, ‘‘by way of compensation,’’ a lease of the Liaotung 
Peninsula, including the ports at Port Arthur and Talien-wan, for 
twenty-five years from March 27, on terms similar to those under 
which Kiaochow had been leased to Germany. On July 1, Great 
Britain secured Wei-hei-wei on the Gulf of Pechili, to be held, ‘‘for 
so long a period as Port Arthur shall remain in the occupation of 
Russia,’’ at the time notifying Germany that in occupying Wei-hei- 
wei she had no intention of infringing German rights in Shantung. 
Great Britain obtained also an extension of the Kowloon area which 
was necessary for the military protection of Hong-kong. On April 
10 France secured a lease of the Bay of Kwang-chau on terms 
similar to the German Kiaochow lease, the right to build a railway 
to Yunnan-fu, and a pledge that no portion of China south of the 
Yangtse Valley would be alienated unless to France. Great Britain 
received assurances that no concessions other than to herself would 
be made in the Yangtse Valley, and Japan, after in April requiring 
a statement from China that she never intended to cede or lease 
Fukien ‘‘to any Power whatsoever,’’ in June compelled acceptance 
of a demand that settlements be established immediately at six speci- 
fied places therein for the exclusive use of Japan. But at last the 
worm turned and the demand of Italy for a lease of Sanmen Bay 
on the Chekiang coast was abruptly refused. The Italian minister 
sent an ultimatum which was ignored and ‘‘his government, after 
some confusion, concluded by declaring that it did not care to 


i 
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press the matter as Sanmen was not a good port and really not 
worth bothering about. The ripe grapes had apparently all been 


The vigorous old Empress Dowager now locked the Emperor in 
his palace, appealed to the Viceroys and Governors to resist further 


aggression and the Boxer troubles resulted. 


Great Britain and the United States had encouraged China to 
open her doors to foreign trade on equal terms to all. The scramble 
for concessions which culminated in the Boxer uprising placed this 
policy in danger and in September, 1899, Secretary Hay directed 
the American representatives at Paris, London, Berlin, St. Peters- 
burg, and Tokio to express to the several governments his hope that 
they would join in making ‘‘formal declaration of an open door 
policy in the territories held by them in China.’’*™* 

Favorable replies were received from all the governments ad- 
dressed, and on March 20, 1900, Secretary Hay announced that the 
seven great Powers had by formal affirmations pledged themselves 
to the open door policy. It has been frequently reaffirmed,”* and 


25 Hornbeck, Contemporary Politics in the Far East, p. 229. 

25° Thayer’s Life and Letters of John Hay: Vol. 2, p. 242. “I was instructed,” 
says Dr. Andrew D. White, “to secure, if possible, the assent of the German 
Government, which after various conferences at the Foreign Office and communi- 
cations with the Minister of Foreign Affairs, some more, some less satisfactory, 
I was at last able to do. The assent was given very guardedly, but not the less 
effectively. Its terms were that Germany, having been from the first in favor of 
equal rights to all nations in the trade of China would gladly acquiesce in the 
proposed declaration if the other powers concerned would do so. The Emperor 
William himself was even more open and direct than his minister. At a dinner 
to the Ambassadors, in the spring of 1900, he spoke to me very fully on the 
subject, and in a conversation which I have referred to elsewhere, assured me of 
his complete and hearty concurrence in the American policy, declaring. ‘We must 
stand together for the open door.’” Autobiography, Vol. 2, p. 158. 

26 See Secretary Hay’s circular of July 3, 1900, the Root-Takahira Agreement 
of November 30, 1908, the Lansing-Ishii Agreement of November 6, 1917, the 
Anglo-Japanese Alliance Treaty of August 12, 1905, and July 3, 1911, the Franco- 
Japanese Arrangement of July 10, 1907, and the Convention between Japan and 
Russia of July 30, 1907. 
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no one of the Powers has ever repudiated it, although Russia and 
Japan have violated it in practice. Japan had so frequently given 
assurance of her adherence to the policy of the integrity of the 
sovereignty and territory of China that she attached little importance 
to its reaffirmance in the Lansing-Ishii Agreement. 

Upon the outbreak of the war China took a position which would 
have been impregnable had she been a free international state. After 
formally declaring her neutrality she proposed that all her territory 
leased to belligerent Powers should be neutralized and that if war had 
to be waged on her territory, following the precedent of the Russo- 
Japanese War, belligerent acts should be limited to a specified region. 
It appears that the German and British representatives in China were 
satisfied with this proposal and that the American Minister was ready 
to initiate the steps necessary to carry it into effect. But Japan 
objected and took control of the situation by issuing an ultimatum 
to Germany in which she assumed paramountcy over China by order- 
ing the Germans out of Chinese as well as Japanese waters. 

China offered to take Kiaochow from the Germans if the Allies 
would permit it, and upon this being refused proposed to send troops 
to participate in the operations of the British and Japanese forces 
against Tsingtau. This also was denied. The military operations 
against Tsingtau did not require the occupation of territory outside 
of the German zone about Kiaochow, but the Japanese, in utter dis- 
regard of Chinese neutrality, landed their troops at Lungkow, some 
150 miles away, and went overland. They seized the 256 miles of 
railway between Tsingtau and the provincial capital and assumed 
full control of all the telegraphs, telephones and post-roads. 

Tsingtau was captured November 7, 1914, and from that time 
to the present Japan has been in full control of the district, although 
legally her position is merely that of a military occupant of con- 
quered territory, pending its final disposition by the treaty of peace. 
But Japan seems to have proceeded on the theory that by the con- 
quest she acquired full ownership and sovereignty over Kiaochow and 
eontrol over Shantung. 

China’s potential value as an ally was fully appreciated by the 


European Powers. A few days after the capture of Kiaochow the 
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British and French Ministers proposed to Viscount Ishii that China 
should declare war against Germany and join the Allies. There is no 
official statement of what occurred at the meeting in which this pro- 
posal was made, but it is said on good authority that Ishii objected 
to China becoming a belligerent on the grounds that Japan’s interests 
in China were paramount and that she must maintain a firm hand 
regarding them. ‘‘Moreover,’’ he is reported to have said, ‘‘ Japan 
cannot view without apprehension the prospect of a large Chinese 
army such as would be required if she participated actively in the 
war and cannot view without uneasiness a moral awakening of four 
hundred million Chinese.’’** According to one writer,”* Viscount 
Ishii said that ‘‘Japan could not fail to regard with uneasiness a 
liberation of the economic activities of a nation of four hundred 
million people.’’ 

It is perfectly clear that Japan now took advantage of the occa- 
sion to establish her control over China. On the surface the relations 
between the two countries were friendly. No controversies were 
pending when on January 18, 1915, Japan presented the now famous 
twenty-one demands to the President of China with notice that they 
must be accepted promptly and in the meantime kept secret. Neither 
injunction was obeyed. When the fact that such outrageous demands 
had been made was published Japanese representatives abroad were 
instructed to deny everything. The Japanese Minister at Tokio 
denied officially that any demands whatever had been made, and 
even after copies were in the possession of foreign governments Japan 
denied that there were twenty-one of them and published a list 
of eleven demands, omitting the most objectionable of the original 
twenty-one. It is needless to say that such disingenuous conduct 
created a very bad impression on the world, which was heightened 
subsequently by the way in which the Lansing-Ishii Agreement was 
handled by Japan. 

The time for presenting these demands was well chosen. The 
Allied Powers were fully occupied and in no position to raise a serious 
issue with Japan over her relations with China. Japan presented an 


27 Japan in Action, by Jeremiah W. Jenks, NV. Am. Rev., Sept., 1919. 
28 Millard, Democracy and the Eastern Question, p. 99. 
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ultimatum. Without substantial support China was forced to yield 
and signed a treaty which included the agreement to approve what- 
ever arrangements Japan should make with Germany in reference 
to Shantung. All she could do was to issue a statement in which the 


demands and negotiations were summarized. 


In considering the nature of the course they should take with 
reference to the ultimatum, the Chinese Government was influenced 
by a desire to preserve the Chinese people as well as the large number 
of foreign residents in China from unnecessary suffering, and also 
to prevent the interests of friendly Powers from being imperiled. 


The Chinese Government understanding that some of the pro- 
visions of this treaty were in violation of her engagements with other 
Powers, threw the responsibility therefor upon Japan by the state- 
ment that, 


In complying the Chinese disclaim any desire to associate them- 
selves with any revision which may thus be effected of the various 
conventions and agreements with other Powers in respect of the main- 
tenance of China’s territorial independence and integrity, the pres- 
ervation of the status quo and the principle of equal opportunity for 
the commerce and industry of all nations in China.*® 


On the day the treaty was signed, Mr. Bryan, as Secretary of 
State, gave to the press a statement from which the following is 
quoted : 


At the beginning of negotiations the Japanese Government con- 
fidentially informed this Government of the matters which were under 
discussion and accompanied the information by the assurance that 
Japan had no intention of interfering with either the political inde- 
pendence or territorial integrity of China, and that nothing that she 
proposed would discriminate against other Powers having treaties 
with China or interfere with the ‘‘open door policy’’ to which the 
leading nations are committed. 


On May 11, 1915, the United States Government sent the follow- 
ing note to China and a copy thereof to Japan: 


In view of the circumstances of the negotiations which have taken 
place and which are now pending between the Government of China 


29 Millard, Democracy and the Eastern Question, App., pp. 382-394. This of 
ficial statement is printed in full in Senate Hearings, pp. 600-606. 
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and the Government of Japan and of the agreements which have been 
reached as a result thereof, the Government of the United States has 
the honor to notify the Government of the Chinese Republic that it 
cannot recognize any agreement or undertaking which has been en- 
tered into or which may be entered into between the Governments of 
China and Japan impairing the treaty rights of the United States 
or its citizens in China, or the international policy relative to China 
known as the open door policy.*™ 

During the following two years Japan was active in consolidating 
her political and commercial position in Shantung. 

The very evident disinclination of the Powers to support her in 
the diplomatic struggle with Japan had served to cool China’s en- 
thusiasm for the Allies, and when the United States asked her to 
sever diplomatic relations with Germany, she hesitated. Japan had 
been persistently holding before her the idea that Germany might 
win and that Japan and Germany might then come together as 
Russia and Japan had done after their war. In an interview with 
President Li Yun Hung, the Japanese Minister urged the risk to 
China involved in following the lead of an ineffective military Power 
like the United States which would not be able, even if willing, to do 
much for her. China’s faith in the actual value of America’s friend- 
ship had been very greatly shaken, and she asked for the formal 
assurance that if she broke with Germany, contrary to the advice of 
Japan, the United States would support her claim to Shantung as 
against Japan at the Peace Conference. Unfortunately just at that 
time the eables were not working and the American Minister was 
unable to communicate with Washington. Nevertheless, in line with 
the general policy of his government, Minister Reinsch, on his own 
judgment, assured China that the required support would be given. 
Thereupon China, over the protest of Japan, severed diplomatic rela- 
tions with Germany and later followed America into the war. 

The United States became a belligerent in April, 1917, and on 
August 14, China declared war and joined the Allies. There can be 

29* For a critical study of these treaties see George Bronson Rea’s Pamphlet 
entitled Analysis of the China-Japanese Treaties; Hornbeck’s Contemporary 
Politics in the Far East, Chap. XVII; Millard’s Our Eastern Question, Chaps. 
VIII and IX; Putnam Weale’s The Fight for the Republic of China, Chaps. VI 
and VII. 
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no reasonable doubt that America induced her to enter the war. 
President Wilson says*® that ‘‘We advised her to enter, and she soon 
after did. She had sought our advice. Whether that was the per- 
suasive advice or not, I don’t know.’’ If there was any uncertainty, 
it was cleared up by the testimony of Dr. Ferguson :** 


I might say that I was one of the persons who communicated that 
request on behalf of the minister to the Chinese Government. .. . It 
was at the request and on the continual urging of the United States 
officials at Peking that China entered the war. 


Just what promises if any were made to China at that time is 
not so clear. President Wilson’s statements with reference to the 
matter, like that quoted above, lack something possibly in frankness. 
He told the Senate Committee that although the United States made 
no promise to China that if she would enter the war we would pro- 
tect her interests at the Peace Conference, China ‘‘knew that we 
would as well as we could. She had every reason to know it.’’ * 

Dr. Ferguson says :** 


I never heard officially of any such statements, though I am cog- 
nizant of the fact that the United States promised China .. . to 
support China in her claim to be represented at the Peace Con- 
ference. There was doubt as to whether China would be given a 
seat in the Peace Conference previous to her entering into the war, 
and I know that the United States promised to use her best offices 
to secure a seat for China, even before she had entered the war, in 
view of this Kiaochow incident. 


President Wilson, in a speech at St. Louis and again at San 
Francisco on September 17, 1919, said that ‘‘before we got into this 
war, but after the war had begun, because they deemed the assistance 
of Japan in the Pacific indispensable, Great Britain and France both 
agreed that if Japan would enter the war she could do the same thing 
with regard to Shantung that she had done with regard to Port 
Arthur,—that if she would take what Germany had in Shantung 
she could keep it.’’ The fact is that Japan entered the war on 
Angust 14, 1914, and captured Shantung on November 7, 1914. 


30 Senate Hearings, p. 528. 82 Senate Hearings, p. 528. 
31]bid., p. 578. 83 Ibid., p. 579. 
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The promises by the European Powers to support Japan’s claims 
to Shantung were made in the early part of the year 1917. On 
February 8, 1917, M. Krupensky, the Russian Ambassador, in a dis- 
patch from Tokio thus described his efforts to induce Japan to with- 
draw her opposition to China’s entry into the war: 


On the other hand, the minister pointed out the necessity for him, 
in view of the attitude of Japanese opinion on the subject, as well as 
with a view to safeguard Japan’s position at the future Peace Con- 
ference if China should be admitted to it, of securing the support 
of the Allied Powers to the desires of Japan in respect of Shantung 
and the Pacific Islands. These desires are for the succession to all 
the rights and privileges hitherto possessed by Germany in the Shan- 
tung Province. . . . Motono plainly told me that the Japanese Gov- 
ernment would like to receive at once the promise of the Imperial 
(Russian) Government to support the above desires of Japan. In 
order to give a push to the highly important question of a break 
between China and Germany I regard it as very desirable that the 
Japanese should be given the promise they ask. 


The promises which form a part of the secret treaties were given 
by Russia on February 20, by Great Britain on February 16, France 
Mareh 1, 1917, and on March 29 the Italian Minister of Foreign 
Affairs verbally assured Japan that, ‘‘the Italian Government had 
no objection regarding the matter.’’ ** 

Thus the four Allies bribed the fifth to consent to the entry of a 
new ally by agreeing to support the reluctant one in her claim to a 
portion of the new ally’s territory. 

According to her official statements, Japan entered the war be- 
cause required to do so by her treaty with Great Britain. However, 
on July 4, 1917, in a speech at Boston, Viscount Ishii told his Amer- 
ican audience that Japan was not obliged to enter the war by the 
terms of her alliance with Great Britain, but had done so in order 
to aid in making the world safe for democracy. If she entered the 
war for either reason it was not necessary for Great Britain and 
France to bribe her to keep her treaty obligation or perform her 
duty to humanity. 

China’s motives were in a sense ‘‘selfish,’’ just as were those of 


34 Cong. Record, July 25, 1919, p. 3304. 
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some of her associates. She was in danger of being isolated and 
abandoned to the tender mercies of her neighbor, and joined the 
Allies with the hope of escaping from the burden of the German and 
Austrian indemnities, regaining the German concessions at Hankow, 
Tientsin, and Kiaochow and securing a favorable revision of existing 
treaties. 

The Balfour and Viviani Missions which visited Washington im- 
mediately after the United States entered the war did not inform 
the American authorities of the agreements with Japan with refer- 
ence to Shantung, nor did the Japanese Mission which came in 
August throw any light on these arrangements. Secretary Lansing 
did not know when he was negotiating with Ishii in October and 
November, 1917, that in the previous February or March Japan had 
secured assurances of support from the Powers in the Shantung 
matter.*> Ishii did tell him in 1915 and again just after the signing 
of the Lansing-Ishii notes, that it had been practically agreed between 
him and Sir Edward Grey that the line of the equator should divide 
the British and Japanese acquisitions.*® 

The Lansing-Ishii agreement did not mention Shantung or Kiao- 
chow, but it is extremely important as illustrating Japanese ambitions 
and methods and the construction she will place on her promises with 
reference to Shantung. The object of the Ishii Mission, as outlined 
in a confidential memorandum said to have been forwarded to the 
State Department before the arrival of the Mission,*’ was to convince 
the United States that, 


Japan has no ulterior motive in respect to the integrity of China; 
that she adheres to her open door pledges; that nothing subversive 
of China’s integrity is contemplated; that Japan’s sole object is, by 
means entirely pacific, to bring order out of chaos in China with no 
special privileges in view; that Japan understands China better than 
any other nation, and, owing to her geographic proximity and special 
political position and interests in the Far East, she should therefore, 


35 Senate Hearings, p. 193. 
36 Ibid., p. 219. 
37 Statement by Dr. J. W. Jenks, in the article entitled Japan in Action, \. 


Am. Rev., Sept., 1919. 
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when essential, take the leading réle in dealing with China as the 
United States does with the nations of the Western Hemisphere. 


The Mission was, from the Japanese point of view, very much a 
success. By formal diplomatic notes dated November 2, 1917, Secre- 
tary Lansing and Viscount Ishii announced that, 


The Governments of the United States and Japan recognize that 
territorial propinquity creates special relations between countries, 
and, consequently the Government of the United States recognizes 
that Japan has special interests in China, particularly in that part 
to which her possessions are contiguous. The territorial sovereignty 
of China remains, nevertheless, unimpaired and the Government of 
the United States has every confidence in the repeated assurances of 
the Japanese Government that, while geographical position gives 
Japan such special interests, they have no desire to discriminate 
against the trade of other nations or to disregard the commercial 
rights heretofore granted by China in treaties with other Powers. 


It was agreed that the notes should be given simultaneous publi- 
cation in Washington and Tokio at a given hour on November 7. 
This would give time for the two governments to communicate the 
official text of the notes to their representatives at Peking and else- 
where. In violation of this agreement, on November 4 the Japanese 
Ambassador at Peking handed copies in Japanese with Chinese trans- 
lations to the Chinese Foreign Office, and on the same day kindly 
furnished the American Minister with a copy in English. The 
situation was complicated by the fact that the Chinese and Japanese 
translations converted the English words ‘‘special interests’’ into 
the equivalent of vested interests, suzerainty, or proprietorship, and 
the Japanese press immediately informed the public that Japan’s 
overlordship in China had been conceded by the United States. The 
fact that the first information of the Lansing-Ishii agreement was 
eonveyed to China and even to the American Minister by Japan 
suggested naturally that in doing this she was simply exercising an 
admitted right to ‘‘take the leading réle in China.’’ 

The Chinese translation made by the experts connected with the 
American Legation conveys the meaning which ‘‘special interests’’ 
carries in English. The Japanese still claim that their translation 
is correct. 
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After learning of what had occurred at Peking, the State De- 
partment gave out copies of the notes with an explanatory statement 
which declared that they, 


not only contain a reaffirmation of the ‘‘open door’’ policy but intro- 
duce a principle of non-interference with the sovereignty and terri- 
torial integrity of China which generally applied is essential to 
perpetual international peace, as clearly declared by President Wilson 
and which is the very foundation also of Pan-Americanism as inter- 
preted by this government.** 


Seeretary Lansing gave the Senate Committee the following inter- 
esting account of the negotiations which led to the Lansing-Ishii 


Agreement.*® 


I suggested to Viscount Ishii that it would be well for the two 
governments to reaffirm the open door policy, on the ground that 
reports were being spread as to the purpose of Japan to take ad- 
vantage of the situation created by the war to extend her influence 
over China—political influence. Ishii replied to me that he would 
like to consider that matter, but that, of course, he felt that Japan 
had a special interest in China, and that that should be mentioned 
in any agreement that we had; and I replied to him that we, of 
course, recognized that Japan, on account of her geographical position, 
had a peculiar interest in China, but that it was not political in 
nature, and that the danger of a statement of special interest was 
that it might be so construed, and therefore I objected to making such 
a statement. 

At another interview we discussed the phrase ‘‘special interests,’’ 
which the Japanese Government had been very insistent upon, and 
which, with the explanation I have made, I was not very strongly 
opposed to, thinking that the reaffirmation of the open door policy 
was the most essential thing that we could have at this time; and 
we discussed the phrase which appeared in the draft note, ‘‘special 
interest,’’ and I told him then that if it meant ‘‘ paramount interest’’ 
I could not discuss it further; but if he meant special interest based 
upon geographical position, I would consider the insertion of it in 
the note. Then it was, during that same interview, that we mentioned 
‘‘paramount interest’’ and he made a reference to the Monroe Doc- 
trine and rather a suggestion that there should be a Monroe Doctrine 
for the Far East. And I told him that there seemed to be a mis- 
conception as to the underlying principle of the Monroe Doctrine; 
that it was not an assertion of primacy or paramount interest by the 
United States in its relation to other American Republics; that its 


38 Senate Hearings, p. 225. 89 Ibid., etc., pp. 223-224. 
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purpose was to prevent foreign Powers from interfering with the 
separate rights of any nation in this hemisphere, and that the whole 
aim was to preserve to each republic the power of self-development. 
I said further that so far as aiding in this development the United 
States claimed no special privileges over other countries. . . . I told 
Viscount Ishii that I felt that the same principle should be applied to 
China, and that no special privileges and certainly no paramount in- 
terest in that country should be claimed by any foreign Power. 
While the phrasing of the notes to be exchanged was further con- 
sidered, the meaning of ‘‘special interest’’ was not again discussed. 


When asked whether Viscount Ishii apparently agreed with his 
view as to the meaning of ‘‘special interests,’’ Secretary Lansing 
replied that ‘‘he maintained silence.’’ 

[It thus appears that Viscount Ishii suggested that the words 
‘‘snecial interests’’ should be inserted, and that Secretary Lansing 
refused to proceed with the discussion if the words were to be under- 
stood to mean paramountecy. Ishii maintained a judicious silence 
and has ever since apparently insisted that his interpretation is the 
correct one. 

While the negotiations were in progress, Bakhmeteff, the Russian 
Ambassador, evidently discussed the matter with Mr. Lansing. 
Among the documents published by the Russian revolutionists is a 
dispatch from M. Krupensky, Russian Ambassador at Tokio, to the 
Russian Foreign Office. It is dated October 22, 1917, and reads as 


follows: 


Referring to Bakhmeteff’s N. 598, if the United States thinks, as 
it appears to our Ambassador, that the recognition of Japan’s special 
position in China is of no practical consequence, such a view will 
inevitably lead in the future to serious misunderstanding between 
us and Japan. The Japanese are manifesting more and more clearly 
a tendency to interpret the special position of Japan in China, 
inter alia, in the sense that other Powers must not undertake in 
China any political steps without previously exchanging views with 
Japan on the subject, a condition that would to some extent establish 
a Japanese control over the foreign affairs of China. On the other 
hand, the Japanese Government does not attach great importance to 
its recognition of the principle of the open door and the integrity of 
China, regarding it as merely a repetition of the assurances repeatedly 
given by it earlier to other Powers and implying no new restrictions 
for the Japanese policy in China. It is therefore quite possible that 
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at some future time there may arise in this connection misunder- 
standings between the United States and Japan. The Minister for 
Foreign Affairs again confirmed today in conversation with me that 
in the negotiations by Viscount Ishii the question at issue is not some 
special concession to Japan in these or other parts of China, but 
Japan’s special position in China as a whole. 


In another dispatch from Tokio, dated November 1, M. Krupen- 
sky informed his government that the Japanese Minister of Foreign 
Affairs had that day ‘‘confidentially but quite officially’? communi- 
eated to him the text of the notes which were to be exchanged at 
Washington, that a similar communication had been made to the 
British Ambassador, and that the French and Italian Ambassadors 
would receive the text of the notes in a day or two ‘‘privately, for 
their information.’’ Krupensky was also informed that publication 
of the notes would probably take place on November 7, and in the 
meantime ‘‘the Ministry asks the Powers to keep his communica- 
tions secret.’’ The American Minister was evidently the only diplo- 
mat in the vicinity who had no knowledge of what was being done. 
Continuing in the November 1 dispatch, Krupensky wrote: 


To my question whether he did not fear that in the future mis- 
understandings might arise from the different interpretations by 
Japan and the United States of the meaning of the terms “‘special 
position’? and ‘‘special interests’? of Japan in China, Viscount 
Motono replied by saying. . . . ‘‘ Nevertheless, I gain the impression 
from the words of the Minister that he is conscious of the possibility 
of misunderstandings also in the future, but is of the opinion that 
in such a case Japan would have better means at her disposal for 
carrying into effect her interpretation than the United States.*° 


Secretary Lansing was thinking of the reaffirmation of the policy 
of the open door, but Viscount Ishii’s mind was on the ‘‘special in- 
terests,’’ for the recognition of which the Mission had made the 
journey to America. Evidently Ishii informed Tokio of Lansing’s 
interpretation of the phrase and that his silence should not be con- 
strued as acquiescence therein. Bakhmeteff must have been informed 
that Japan intended to place her own construction on the words even 
though it might lead to misunderstandings with the United States. 


40 These dispatches were published by the revolutionary government of Russia. 
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Japan’s conduct in connection with the Lansing-Ishii agreement 
was not such as to impress the world with the frankness and honesty 
of her diplomacy and inspire confidence in her strict observance of 
the spirit as well as the letter of her engagements. 


VI 


The Shantung provisions of the treaty would receive no support 
in the United States if it were certain that Japan would hold the 
former German interests permanently. But it is contended that 
Japan has obligated herself to transfer to China what she obtains 
under the treaty within a reasonable time after she secures title 
through the treaty with Germany. As this promise is practically the 
only justification for ratification without amendment, it is important 
to examine somewhat carefully into the terms of the promise and the 
nature of the obligation which Japan has assumed. 

In the Japanese ultimatum of August 15, 1914, Germany was 
required to ‘‘deliver on a date not later than August 15 to the Japa- 
nese authorities without condition or compensation, the entire leased 
territory of Kiaochow, with a view to the eventual restoration of the 
same to China.’’ 

3ut after Kiaochow had been secured the claim was made that 
the failure of the Germans to comply with the demand, and the 
resulting military operations, released Japan from any obligation to 
China inferable from the language of the ultimatum. Japan had, it 
was said, acquired independent rights in Shantung by the expendi- 
ture of blood and treasure in its capture. Mr. Suzuki, the Vice- 
Minister of the Navy, then announced that, ‘‘ While the European 
war continues, Tsingtau will be administered by Japan. At the 
conclusion of the war Japan will open negotiations with China.’’ 
This in order, evidently, to secure from the latter some form of 
compensation. Early in December, 1914, Baron Kato declared that 
Japan had made, ‘‘no promises whatever in regard to the ultimate 
disposition of what she had acquired in Shantung.’’ In answering 
interpellations he gave to the Japanese Diet the same assurance. 
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Question 1: Whether Kiaochow will be returned to China? 


Answer: The question regarding the future of Kiaochow was, at 


present, unanswerable. 
Question 2: Whether the Imperial Government of Japan were 
pledged to China, or to any other Power, in the matter of the final 


disposition of Kiaochow ? 
Answer: Japan had never committed herself to any foreign Power 


on this point. 
Question 3: Whether the clause in the ultimatum referring to 


the final restitution of Kiaochow to China, did not bind the action 


of Japan? 
Answer: The purpose of the ultimatum to Germany was to take 


Kiaochow from Germany and so to restore peace in the Orient. 
Restitution after a campaign was not thought of and was not referred 
to in the ultimatum.*” 


Japan thus repudiated the idea that by reason of the statement 
to Germany of her purpose, she assumed any obligations to China. 
That is to say, a promise made by A to B for the benefit of C creates 
no rights in C as against A. 

The ultimatum of May 7, 1915, which closed the negotiations on 
the twenty-one demands, stated that, 

The Imperial Government in taking Kiaochow, made immense 
sacrifices in blood and money. Therefore after taking the place there 


is not the least obligation on the Imperial Japanese Government’s 
part to return the place to China. 


The original demands as presented to China January 18, 1915, 
required China to consent to all matters upon which the Japanese 
Government might thereafter agree with Germany relating to the dis- 
position of the latter’s rights in Shantung, but made no reference to 
their ultimate transfer to China. On February 22, 1915, China sug- 
gested that the time had arrived when Japan should make good the 
promise contained in her ultimatum to Germany and restore Kiao- 
chow. To this there seems to have been no immediate reply. In the 
meantime the world had learned of the drastic nature of the de- 
mands which were being made on China, and Japan evidently realized 
that it was advisable to make some modifications. On April 26 a 
revised version was presented which contained the statement that 


40* Millard, Democracy and the Eastern Question, p. 82. 
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if the entire twenty-one demands were accepted by China without 
change Japan would restore Kiaochow to China at an opportune time 
and subject to certain conditions. In presenting the reply on May 1, 
the Chinese Minister of Foreign Affairs read an extended memoran- 
dum in which he reviewed China’s attitude and summarized the con- 
cessions she had made during the negotiations. With reference to 
Shantung he said, ‘‘Now since the Japanese Government has pre- 
sented a revised list of demands and declared at the same time that it 
will restore the leased territory of Kiaochow, the Chinese Govern- 
ment reeconsiders the whole question and herewith submits a new 
reply to the friendly Japanese Government.’’ This reply accepted 
substantially all but two of the twenty-one demands and asked, ‘‘that 
Japan agree to the retrocession of Shantung and provide indemnifica- 
tion for the losses caused to Chinese subjects by the military compaign 
in the Province; and that Japan recognize the right of China to 
participate in the negotiations which would take place between Japan 
and Germany with regard to Shantung.’’ * 

Japan was much irritated by this request and the Japanese papers 
had much to say of the ‘‘insult’’ to which Japan had been thereby 
subjected. While China was a neutral, Japan without even asking 
China’s consent, landed her troops in the north of the Province of 
Shantung, far from any German territory, without even the poor plea 
of necessity which Germany offered as justification for her invasion 
of Belgium. The suggestion that China should be indemnified for 
injuries caused by the illegal use of her neutral territory as a base 
for the Japanese operations against Germany was regarded as pre- 
posterous if not actually impertinent. 

Thereupon the offer to restore Shantung was withdrawn and on 
May 7, an ultimatum was presented to China in eonnection with 


? 


which it was said: 


The discussion of the entire corpus of the proposals was practically 
at an end at the 24th conference; that is, on the 17th of the last 
month. The Imperial Government, taking a broad view of the nego- 
tiations and in consideration of the points raised by the Chinese 
Government, modified the original proposals with considerable con- 
cessions and presented to the Chinese Government on the 26th of the 


41 Hornbeck, Contemporary Politics in the Far East, p. 324. 
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same month the revised proposals for agreement, and at the same 
time it was offered that, on the acceptance of the revised proposals, 
the Imperial Government would at a suitable opportunity, restore 
with fair and proper conditions, to the Chinese Government the 
Kiaochow Territory in the acquisition of which the Imperial Govern- 
ment had made a great sacrifice. 

On the Ist of May the Chinese Government delivered the reply 
to the revised proposals of the Japanese Government, which was con- 
trary to the expectations of the Imperial Government. The Chinese 
Government not only did not give a careful consideration to the 
revised proposals but even with regard to the offer of the Japanese 
Government to restore Kiaochow to the Chinese Government the latter 
did not manifest the least appreciation of Japan’s good will and 
difficulties. From the commercial and military points of view Kiao- 
chow is an important place, in the acquisition of which the Japanese 
Empire sacrificed much blood and money, and after acquisition the 
Empire incurs no obligation to restore it to China. But with the 
object of increasing the future friendly relations of the two countries 
she went to the extent of proposing its restoration, yet, to her great 
regret, the Chinese Government did not take into consideration the 
good intentions of Japan and manifest appreciation of her difficulties. 
Furthermore the Chinese Government not only ignored the friendly 
feelings of the Imperial Government offering the restoration of Kiao- 
chow Bay, but also in replying to the revised proposals they even 
demanded its unconditional restoration; and again China demanded 
that Japan should bear the responsibility of paying indemnity for 
all the unavoidable losses and damages resulting from Japan’s mili- 
tary operations at Kiaochow; and still further in connection with 
the territory of Kiaochow China advanced other demands and de- 
clared that she has the right of participation at the future Peace 
Conference to be held between Japan and Germany. Although China 
is fully aware that the unconditional restoration of Kiaochow and 
Japan’s responsibility of indemnification for the unavoidable losses 
and damages ean never be tolerated by Japan, yet she purposely ad- 
vaneed these demands. ... Since Japan could not tolerate such 
demands the settlement of the other questions, however compromising 
it may be, would not be to her interest.*? 


The ultimatum contained no reference to Shantung, but in an 
accompanying note it was stated that, ‘‘If the Chinese Government 
aecepts all the articles as demanded in the ultimatum the offer of 
the Japanese Government to restore Kiaochow to China, made on the 
26th April, will still hold good.”’ 


42 Millard, Democracy and the Eastern Question, Appendix, p. 402. 


THE SHANTUNG QUESTION 721 


Japan accompanied the ultimatum with a movement of her naval 
and military forces and China, being entirely without means for 
effective resistance, surrendered and signed a treaty which contained 
the following provisions: 


Article I. The Chinese Government agrees to give full assent to 
all matters upon which the Japanese Government may hereafter agree 
with the German Government relating to the disposition of all rights, 
interests and concessions which Germany, by virtue of treaties or 
otherwise, possesses in relation to the Province of Shantung. 

Article II. The Chinese Government agrees that as regards the 
railway to be built by China herself from Chefoo or Lung-kow to 
connect with the Kiaochow-Tsinanfu Railway, if Germany abandons 
the privilege of financing the Chefoo-Weihsien line, China will ap- 
proach Japanese capitalists to negotiate for a loan. 

Article III. The Chinese Government agrees in the interest of 
trade and for the residence of foreigners, to open by China herself as 
soon as possible certain suitable places in the Province of Shantung 
as commercial ports. 


At the time of signing this treaty Japan by an exchange of notes 
made the following declarations to China: 


When after the termination of the present war, the leased terri- 
tory of Kiaochow Bay is completely left to the free disposal of Japan, 
the Japanese Government will restore the said leased territory to 
China under the following conditions :— 

1. The whole of Kiaochow Bay to be opened as a commercial port. 

2. A concession under the exclusive jurisdiction of Japan to be 
established at a place designated by the Japanese Government. 

Art. III. If the foreign Powers desire it, an international conces- 
sion may be established. 

Art. IV. As regards the disposal to be made of the buildings and 
property of Germany and the conditions and procedure relating 
thereto, the Japanese Government and the Chinese Government shall 
arrange the matter by mutual agreement before the restoration. 


Thereupon China issued an official statement of what had occurred 
and her reasons for acceding to the Japanese demands.** Having thus 
by duress secured the formal consent of China to any future arrange- 
ments she might make with Germany with reference to Shantung, 


Printed in full in Hearings of the Senate Committee on Foreign Relations, 
pp. 600-606. 
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Japan proceeded to consolidate her possession by securing pledges 
from Great Britain and France to support her demands at the future 
Peace Conference. She thus went to the Conference with the cards 
all in her hands. Of course the 1915 treaties were public and soon 


after reaching Paris Baron Makino issued a statement in which he 
said, 

Japan is now pledged to return to China this harbor and port, 
built with German money, together with the territory of Kiaochow 
which China will receive eighty years sooner than she could possibly 
have received it. The treaty of 1915 under which this restoration 
is to be made contains no secret clauses and an agreement entered 
into in 1918 regarding Chino-Japanese codéperation in Shantung con- 
tains no stipulation which is more or less than a just and mutually 
helpful settlement of outstanding questions. 


The other Powers were not informed of the arrangement under 
which Great Britain and France were to support Japan’s claims at 
the Conference. It does not appear when this information was con- 
veyed to China, but evidently her representatives first learned of it 
through reports at Paris. President Wilson’s statement to the Senate 
Committee with respect to the secret treaties and as to what occurred 
at the Conference in connection with the Japanese demands is so 
important that it must be quoted in full: 


Senator Borah: . . . I should like to know when the first knowl- 
edge came to this Government with reference to the secret treaties 
between Japan, Great Britain, Italy and France concerning the 
German possessions in Shantung. 

The President: I thought that Secretary Lansing had looked that 
up and told you. I can only reply from my own knowledge, and 
my own knowledge came after I reached Paris. 

Senator Borah: We did get a reply from Mr. Lansing to the 
same effect so far as he was concerned. When did the secret treaties 
between Great Britain, France and the other nations of Europe with 
reference to certain adjustments in Europe first come to your knowl- 
edge? Was that after you had reached Paris? 

The President: Yes, the whole series of understanding were dis- 
closed to me for the first time then. . 


Senator Borah: Do you know when the secret treaties between 
Japan, Great Britain, and other countries were first made known to 
China? 
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The President: No, sir, I do not. I remember a meeting of what 
was popularly called the Council of Ten, after our reaching Paris, 
in which it was first suggested that all these understandings should 
be laid upon the table of the Conference. That was some time after 
we reached there, and I do not know whether that was China’s first 
knowledge of these matters or not. 

Senator Borah: Would it be proper for me to ask if Great Britain 
and France insisted upon maintaining these secret treaties at the 
Peace Conference as they were made? 

The President: I think it is proper for me to answer that ques- 
tion, sir. I will put it in this way. They felt that they could not 
recede from them, that is to say that they were bound by them, but 
when they involved general interests such as they realized were 
involved, they were quite willing and indeed, I think, desirous that 
they should be reconsidered with the consent of the other parties. 
[I mean with the consent, so far as they were concerned, of the other 


parties.* 


It thus appears that upon principle Japan stood alone at the 
Conference. Her sensibilities and her interests in China, political 
and economic, were allowed to prevail against the demands and rights 
of China supported by the United States and backed by the moral 
judgment of the world. Japan was securing her position in China 
at the expense of China, an ally, and not of Germany, and why her 
demands should have been conceded is difficult to comprehend on any 
theory other than that she had the Council of Four completely 
bluffed by her threats expressed or implied to withdraw from the 
Conference, refuse to sign the treaty and make a possible combination 
with Germany and Russia for the domination of the Far East. 

Japan’s attitude with reférence to the return of Shantung to 
China as disclosed in her negotiations with China has already been 
stated. But before the meeting of the Peace Conference she had 
made no agreement with respect to the return of Shantung to China 
with other Powers and, except as fixed by the 1915 and 1918 treaties, 
remained free to negotiate with China over the terms of the restora- 
tion. At Paris, however, she gave certain informal assurances in 


14 Senate Hearings, pp. 520, 521. Prof. E. T. Williams, one of the American 
experts, gave the Senate Committee a statement in detail of what occurred in 
connection with the presentation of the Japanese demands. Senate Hearings, pp. 


617-621. 
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secret to the representatives of the United States, Great Britain 


and France. 

In answer to a question whether the understanding was oral or 
otherwise the President said, ‘‘I do not like to describe the operation 
exactly if it is not perfectly discreet, but as a matter of fact this was 
technically oral but literally written and formulated and the formu- 
lation agreed upon.’’ The evidence of the promise however is merely 
the recollection of the gentlemen who heard it made behind the 
closed doors of the Conference room of the Council of Four and 
certain contemporaneous memoranda which the President thus de- 


scribes: 


The President: They are evidenced in a procés verbal of the 
so-called Council of Four . . . the four who used to confer, or rather 
the five, because Japan was there, of course, at that time. 

Senator McCumber: The principal points were taken down in 
writing and read over and compared and preserved, were they? 

The President: Not read over and compared, but preserved. The 
process each day was this, Senator,—the matters discussed were sum- 
marized, and the conclusions reached were recorded in a procés verbal, 
copies of which were distributed within twenty-four hours; and of 
course it was open to any one of the conferees to correct anything 
they might contain. Only in that sense were they corrected. 

Senator McCumber: Where are those records kept now? 

The President: They are in Paris. 

Senator McCumber: Is there any objection to their being pro- 
duced for the Committee? 

The President: I think there is a very serious objection, Senator. 
The reason we constituted that very small conference was so that we 
could speak with the utmost absence of restraint and I think it 
would be a mistake to make use of those discussions outside. 


It might reasonably be said, however, that a definite promise 
upon which the nations are asked to rely in a matter of such im- 
portance is scarcely within the scope of the term ‘‘discussions’’ as 


here used. 


Senator Moses: Mr. President, are these procés verbaux to be 
deposited anywhere as a matter of public record? 

The President: That has not been decided. Of course, if they 
were deposited as a matter of public record, there would be certain 
orv great disadvantages. 


i 
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Senator Moses: Are they to be deposited with the Secretariat of 
the League of Nations? 

The President: No, sir. 

Senator Moses: Without some such depository how otherwise 
would this engagement of Japan, as embodied in the procés verbal, be 
brought forward for enforcement? 

The President: There would be as many copies of the procés 
verbal as there were members of the conference in existence, much 
\onger than the time within which we shall learn whether Japan will 
fulfil her obligations or not. 

Senator Moses: You mean in the private papers of the personnel! 
of the Council of Four. 

The President: I would not eall them private papers. I have a 
ropy, Senator. I regard them as a public trust, not private papers, 
and I ean assure you they will not be destroyed. 

Senator Moses: Suppose that each member of the Council of Four 
had passed out of office, out of any position of power at a time when 
it became evident that Japan was not keeping the engagement as it 
was embodied in the procés verbal on the day when this record was 
made, in what manner would you expect that engagement to be 
brought forward for enforcement? 

The President: I should deem it my duty,—I cannot speak for 
the others, to leave those papers where they could be made acces- 
sible. 

Senator Swanson: Can you tell us, or would it be proper to do so, 
of your understanding with Japan as to the return of Shantung? 
That is a question which has been very much discussed. 

The President: I have published the wording of the understand- 
ng, Senator. I cannot be confident that I quote it literally, but | 
know that I quote it in substance. It was that Japan should return 
to China in full sovereignty the old Province of Shantung so far as 
Germany had any claims upon it, preserving to herself the right to 
establish a residential district at Tsingtau, which is the town of 
Kiaochow Bay; that with regard to the railways and mines she 

should retain only the rights of an economic concession there, with 
the right, however, to maintain a special body of police on the rail- 
way, the personnel of which should be Chinese under Japanese in- 
structors nominated by the managers of the company and appointed 
by the Chinese Government. I think that is the whole of it . . . she 
jas promised not to retain sovereignty at all. (§ 521.) 


The time when this promise shall be performed was left undeter- 
mined except as it is inferable that it shall be done within a reason- 
able time. This is made very clear by the President’s statement: 


Senator Johnson: When, Mr. President, is the return to be made? 
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The President: That was left undecided, Senator, but we were 
assured at the time that it would be as soon as possible. 
Senator Johnson: Did not the Japanese decline to fix any date? 
The President: They did at that time, yes, but I think it is fair 
to say not in the spirit of those who wish it to be within their choice, 
but simply that they could not at that time say when it could be done. 


Senator McCumber: In those conversations it was fully under- 
stood that Japan was to return Shantung as soon as possible? 

The President: Yes, sir. 

Senator McCumber: Was there anything stated as to what was 
meant by ‘‘as soon as possible,’ that is, to place it within any 


definite period at all? 
The President: No, sir, no. We relied on Japan’s good faith in 


fulfilling that promise. 


Senator McCumber: Was there anything said by Japan as to 
anything that she would want to do before she turned the territory 


over to China? 
The President: No, nothing was mentioned.* 


The assurance given by the head of the Japanese delegation dur- 
ing the negotiations, not incorporated in the treaty or expressed in 
a formal note, is a very unsatisfactory foundation for a binding 
national obligation. The authority to make such an informal promise 
in the possible event of a change of administration in Japan, may be 
questioned by their political opponents. If Japan intended to enter 
into a binding agreement with the Allied and Associated Powers 
which would restrict the future freedom of action of the Japanese 
Government in respect to Shantung, there was no apparent reason 
why it should not have been done in the usual manner. The idea, 
so persistently advanced, that a request or demand that the promise 
be embodied in the treaty and thus tied in with the general settlement 
would have amounted to questioning the good faith of Japan is 
neither more nor less than sheer nonsense. The United States did 
not consider that she had been ‘‘insulted’’ when France insisted 
that the promise to come to her assistance under certain contingencies 


45 Statements of President Wilson to Senate Committee, August 19, 1919, 
Hearings, ete., Pt. 10, pp. 520-524. 
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should be made in the form of a duly executed, ratified and pro- 
claimed treaty. 

The general criticism of the Shantung sections of the treaty im- 
pressed Japanese officials with the advisability of making further 
statements of intention. On August 2, 1919, Viscount Uchida, Min- 
ister of Foreign Affairs, gave the following statement to the press: 


It appears that, in spite of the official statement which the Japa- 
nese Delegation at Paris issued on May 5th last, and which I fully 
stated in an interview with the representatives of the press on May 
17th, Japan’s policy respecting the Shantung question is little under- 
stood or appreciated abroad. 

It will be remembered that in the ultimatum which the Japanese 
Government addressed to the German Government on August 15, 
1914, they demanded of Germany to deliver, on a date not later 
than September 15, 1914, to the Imperial authorities, without condi- 
tion of compensation, the entire leased territory of Kiao-Chau with 
a view to eventual restoration of the same to China. The terms of 
that demand have never elicited any protest on the part of China 
or any other Allied or Associated Powers. 

Following the same line of policy, Japan now claims as one of 
the essential conditions of peace that the leased territory of Kiao- 
Chau should be surrendered to her without condition or compensa- 
tion. At the same time abiding faithfully by the pledge which she 
gave to China in 1915, she is quite willing to restore to China the 
whole territory in question and to enter upon negotiations with the 
Government at Peking as to the arrangement necessary to give effect 
to that pledge as soon as possible after the Treaty of Versailles shall 
have been ratified by Japan. 

Nor has she any intention to retain or to claim any rights which 
affect the territorial sovereignty of China in the Province of Shan- 
tung. The significance of the clause appearing in Baron Makino’s 
statement of May 5th, that the policy of Japan is to hand back the 
Shantung peninsula in full sovereignty to China, retaining only the 
economic privileges granted to Germany, must be clear to all. 

Upon arrangement being arrived at between Japan and China for 
the restitution of Kiao-Chau, the Japanese troops at present guarding 
that territory and the Kiao-Chau-Tsinanfu Railway will be com- 
pletely withdrawn. 

The Kiao-Chau-Tsinanfu Railway is intended to be operated as a 
joint Sino-Japanese enterprise without any discrimination in treat- 
ment against the people of any nation. 

The Japanese Government have, moreover, under contemplation 
proposals for the reéstablishment in Tsingtao of a general foreign 
settlement, instead of the exclusive Japanese settlement which by the 
agreement of 1915 with China they are entitled to claim. 
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President Wilson evidently thought that Viscount Uchida’s state- 
ment contained the germs of future disagreements and in the interest 
of clarification he gave out the following: 


The statement of Viscount Uchida ought to serve to remove many 
misunderstandings which had begun to accumulate about this ques- 
tion. But there are references in the statement to an agreement 
entered into between Japan and China in 1915 which might be 
misleading if not commented upon in the light of what occurred in 
Paris when the clauses of the treaty affecting Shantung were under 
discussion. I therefore take the liberty of supplementing Viscount 
Uchida’s statement with the following: 

In the conference of the 30th of April last, where this matter was 
brought to a conclusion among the heads of the principal Allied and 
Associated Powers, the Japanese delegates, Baron Makino and Vis- 
eount Chinda, in reply to a question put by myself, declared that: 


The policy of Japan is to hand back the Shantung Peninsula in full 
sovereignty to China, retaining only the economic privileges granted to 
Germany, and the right to establish a settlement under the usual condi- 
tions at Tsingtao. 

The owners of the railway will use special police only to insure security 
for traffic. They will be used for no other purpose. 

The police forces will be composed of Chinese, and such Japanese in 
structors as the directors of the railway may select will be appointed by 


the Chinese Government. 


No reference was made to this policy being in any way dependent 
upon the execution of the agreement of 1915 to which Count Uchida 
appears to have referred. Indeed, I felt it my duty to say that 
nothing that I agreed to must be construed as an acquiescence on the 
part of the Government of the United States in the policy of the 
notes exchanged between China and Japan in 1915 and 1918; and 
reference was made in the discussion to the enforcement of the agree- 
ments of 1915 and 1918 only in case China failed to cooperate fully 
in earrying out the policy outlined in the statement of Baron Makino 
and Viscount Chinda. 

I have, of course, no doubt that Viscount Uchida had been ap- 
prised of all the particulars of the discussion in Paris, and I am not 
making this statement with the idea of correcting his, but only to 
throw a fuller light of clarification upon a situation which ought to 
be relieved of every shadow of obscurity or misapprehension. 


46 The statement of Viscount Uchida of August 2nd and that of President 
Wilson of August 6th appeared in the New York Times of August 7, 1919. 
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Thereupon Premier Hara, through the Associated Press, said: 


My colleague, Viscount Uchida, Minister of Foreign Affairs, issued 
a statement on August 2d in explanation of our policy respecting the 
Shantung question. That statement represents the considered opinion 
of this government, and I have little to add in dealing with the same 
subject. 

The question is often asked as to when Japan will return Kiao- 
chow to China. I would point out in reply that for the restitution 
of Kiaochow detailed arrangements should be worked out before- 
hand in common accord between the Japanese and Chinese Govern- 
ments and that the length of time required for such arrangements 
depends largely upon the attitude of China. In any ease, we fully 
realize that it is as much in our own interest as in the interests of 
China to accelerate the conclusion of all needed arrangements and to 
effect without unnecessary delay the restitution of leased territory 
whieh we have solemnly undertaken. 


On September 3, 1919, Mr. Matsuoka, a member of the Japanese 
delegation at Paris, informed the press that he would not be sur- 
prised if his government opened within a very few months or even 
a few weeks, negotiations with the Chinese Government with a view 
to settling the Shantung question. ‘‘To those of us who have par- 
ticipated in the Peace Conference, there is not the shadow of doubt 
that Japan will withdraw from Shantung at the earliest possible 
moment.’’ According to Mr. Matsuoka, the main points of the terms 


on which Japan will return Shantung are: 


First—Japan is to restore Kiaochow, the German leased territory, 
to China. 

Seecond—In returning Kiaochow to China, Japan, in the interest 
of all nations, asks only one thing, namely, that the territory be 
open to international trade. It is only as a natural corollary of this 
proposed measure that Japan also desires to establish an interna- 
tional, not a Japanese, settlement in the city of Tsingtao. In the 
Chino-Japanese agreement of May 25, 1915, a Japanese settlement 
was to have been established in addition to an international one, but 
Viscount Uchida, our Foreign Minister, declared on August 6th last, 
that Japan would waive the right to establish a Japanese settlement. 

Third—Japan will withdraw all her troops, not only from the 
railway zone, but from Tsingtao. After the restitution of Kiaochow 
not a single Japanese soldier will be left on the soil of Shantung. 

Fourth—The Shantung Railway of 270 miles will be operated, 
not by Japan, but by a Chino-Japanese joint corporation, in which 
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both Japanese and Chinese capital will be represented. Of course, 
China will participate in the management of this railway. 

Fifth—Japan will withdraw her police forces from along the 
railway and intrust the Chinese authorities with the policing of that 
region. 

Besides the matters included in the above five categories there are 
questions of the German submarine cables, railway loans and pref- 
erential rights with regard to the supply of capital and materials 
and the employment of foreigners in Shantung. I believe these ques- 
tions can easily be settled.*’ 


It cannot be known how authoritative this statement is, but if the 
Japanese would enter into a formal engagement along these lines, all 
substantial objections to the ratification of the treaty would be re- 
moved. However, Viscount Uchida did not, as Mr. Matsuoka states, 
say that Japan would waive the right to establish a foreign settle- 
ment. He merely said that the Japanese Government ‘‘had under 
contemplation proposals for the reéstablishment at Tsingtao of a 
general foreign settlement, instead of the exclusive Japanese settle- 
ment which by the agreement of 1915 with China they are entitled 
to claim.’’ According to the press reports, the suggestion has raised 
a storm of objection in the Japanese militarist press. 

President Wilson and his supporters assume that Japan will 


47 In reply to Mr. Matsuoka, the Chinese technical delegate, Mr. Cai-Chi Quo, 
issued a statement which shows very well the Chinese attitude toward Japan. 
Said Mr. Quo: “Frankly, China would prefer to have Germany in Shantung in- 
stead of Japan, if that were the only alternative, because Shantung is far removed 
from Germany, while in the hands of the Japanese there is added danger to 
China on account of Japan’s already strongly fortified possessions in Corea and 
South Manchuria.—New York Times, Sept. 3, 1919. Mr. Matsuoka also states 
that the Shantung railway will be under Sino-Japanese management. But that 
is no gain for China, because the Shantung railway was under the joint Chinese- 
German management and many Chinese were employed in the railway service, 
whereas now they have been almost entirely replaced by Japanese. If an inter- 
national settlement is to be for the interests of all nations, as Mr, Matsuoka 
claims, it is well to bear in mind that only recently the American Standard Oil 
Company was compelled to sell out its premises in Tsingtao. We may also call 
attention to how Japan is operating in Manchuria against the open door policy 
and how in recent years in Manchuria American and European business firms 
had to close up their business. Just now she is trying to exclude that region and 
Mongolia from the new international consortium.—New York Herald, Sept. 6, 
1919. 
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adhere to her demands regardless of the attitude of other nations 
and that Great Britain and France will continue to support her re- 
gardless of consequences. According to Senator Hitcheock, ‘‘It is 
preposterous to suppose that Japan will . . . yield up the provisions 
relating to Shantung.”’ 

If the Matsuoka statement is inspired and represents the present 
view of the Japanese Government, it suggests that Japanese states- 
men, like those of other countries, are open to reason. 


Vil 

In August, 1914, Count Okuma announced to the world that 
‘‘Japan has no ulterior motive, no desire to secure more territory, 
no thought of depriving China or other peoples of anything which 
they now possess.”’ 

At the present time Japanese statesmen and the Japanese press 
are energetically asserting that the almost universal protest against 
her Chinese policy rests upon a misunderstanding of her motives and 
intentions, but the world will judge Japan by her conduct and not 
by the high-sounding asseverations of more or less responsible states- 
men and publicists. 

The simple fact is that it is impossible to square Japanese dealings 
with Shantung with this statement of Count Okuma. 

The preamble to the Covenant of the League of Nations recites 
that one of the objects of the League is to secure the scrupulous 
respect for all treaty obligations by all peoples. The ratification of 
the treaty of peace by China and Japan will therefore unquestionably 
remove any doubts which may now exist as to the binding force of the 
treaties of 1915 and 1918. If China persists in her refusal to sign 
the treaty Japan will nevertheless secure the formal recognition of 
these treaties by the Powers. Japan’s promise to the Council of 
Four, and the statements recently made by Viscount Uchida and 
other statesmen, must necessarily be construed in connection with 
these treaties, which constitute inseparable component parts of the 
obligation she has assumed. 

An analysis of the articles of the treaty of peace and the terms 


H 
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of the promise discloses very clearly that even if the promise is ful- 
filled, China will be in much worse condition than had the transfer 
been made to her by Germany. Japan will acquire new territory 
and greatly strengthen her political and economic position in China. 

Under Article 156 Germany renounces in favor of Japan ‘‘all 
her rights, titles and privileges—particularly those concerning the 
territory of Kiaochow, railways, mines and submarine cables’’ which 
she acquired under the treaty of March 6, 1898, and ‘‘all other ar- 
rangements relative to Shantung.’’ All are renounced in favor of 
Japan. A renunciation is not the equivalent of a conveyance and the 
title remains in Germany. However, under this article, if the treaty 
is ratified Japan will obtain whatever rights, privileges and property 
the German Empire had in Shantung. The second paragraph of 
Art. 156 states that ‘‘all German rights in the Tsingtao-Tsinanfu 
Railway including . . . mines, plant, and material for the exploita- 
tion of its mines, are and remain acquired by Japan.’’ The next 
paragraph, after describing the submarine cables, declares that they 
“‘are similarly acquired by Japan.’’ A distinction is thus made 
between the leased territory of Kiaochow, which is merely renounced 
in favor of Japan, and the German railways, mines and submarine 
cables which it is declared ‘‘shall remain acquired by Japan.’’ 

In the same manner by Art. 157 there ‘‘are and remain acquired 
by Japan,’’ (1) the movable and immovable property owned by the 
German State in the territory of Kiaochow, and also (2) all the 
rights which Germany might claim in consequence of the works or 
improvements made, or of the expenses incurred by her directly or 
indirectly, in connection with this territory. Under this language 
what Germany might claim Japan may claim. The possibilities sug- 
gested by such phrases as ‘‘may claim’’ and ‘‘other arrangements 
relative to the Province of Shantung’’ are very impressive. 

According to the notes which were exchanged at the time of the 
signing of the treaty of 1915, Japan agrees ‘‘to restore the said 
leased territory to China on the following conditions—(1) the whole 
of Kiaochow Bay to be open as a commercial port, (2) a concession 
under the exclusive jurisdiction of Japan to be established at a place 
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designated by the Japanese Government, (3) if the foreign Powers 
desire it, an international concession may be established.’’ 

It will be noted that the agreement is to return only the German 
leased territory of Kiaochow Bay. No reference is made to the 
railways, mines, or submarine cables which under the Treaty of 
Peace are to remain acquired by Japan. However, a fourth section 
states that ‘‘as regards the disposal to be made of the buildings and 
properties of Germany, and the conditions and procedure relating 
thereto, the Japanese and Chinese Governments will arrange the 
matter by mutual agreement before the restoration.’’ This does not 
refer to the railroads, mines or submarine cables, or the subsidiary 
property mentioned in connection therewith in Article 156. As here 
used, ‘‘buildings’’ refers, of course, to the structures belonging to the 
government and used for publie purposes, such as residences and 
offices of officials. ‘‘Properties’’ under the ordinary rules of con- 
struction in connection with the word buildings, doubtless refers to 
structures not classifiable as buildings, such, for instance, as water- 
works, and certain other public utilities. Under the treaty of 1915, 
Japan agrees merely to return the leased territory with the reserva- 
tions named, and before doing so to arrange for the disposal of the 
public buildings and property. Until China conformed to Japan’s 
idea of the ‘‘arrangement’’ Japan would not be obliged to make the 
restoration. 

Baron Makino’s statement issued at Paris May 6, 1919, was that 
Japan was pledged to restore the territory of Kiaochow and the 
harbor and port, retaining the economic privileges granted to Ger- 
many. Aecording to Viscount Uchida’s statement of August 6, 
Japan is ‘‘quite willing to restore to China the whole territory in 
question and to operate the Kiaochow-Tsinanfu Railway as a joint 
Sino-Japanese enterprise.’’ It appears that in 1918 some such ar- 
rangement for the operation of the railway was made through the 
Chinese Ambassador at Tokio. In his recent statement Viscount 
Uchida carefully tied his Government’s promise of restoration in 
with the 1915 treaty, and President Wilson immediately declared 
that the promise made to the Council of Four at Paris was not con- 
ditioned on the execution of the 1915 and 1918 agreements. 
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According to the President the promise was ‘‘to hand back the 
Shantung peninsula in full sovereignty to China, retaining only the 
economic privileges granted to Germany and the right to establish a 
settlement under the usual conditions at Tsingtao.’’ With regard ‘‘to 
railways and mines she should retain only the rights of an economic 
concession there with the right, however, to maintain a special body 
of police on the line.’’ 

But just what are the 
connection with these railroads and mines? It is reasonably certain 
that the 1915 and 1918 treaties, the promise made to the Council of 
Four, and the statements recently given out by Japanese statesmen 
are capable of different constructions, and contain the germs of 
extended diplomatic discussion between Japan and China. 

After the leased territory has been returned Japan may reasonably 
claim the right to retain the railway, the mines, and the properties 
subsidiary thereto and all rights and privileges connected therewith ; 
all the German state-owned property, the economic privileges pos- 
sessed by Germany, the extent of which is left in doubt, and the 
concession under her exclusive jurisdiction of territory to be selected 
by her,—very substantial acquisitions. 

The Tsingtao-Tsinanfu Railway, which by the treaty ‘‘is and re- 
mains acquired by Japan,’’ was supposed to be a private Sino-Japa- 
nese corporation, but certain Japanese now claim that it was German 
state owned, and in all probability this is true. If so, it passed to 
Japan absolutely with the obligation, of course, to protect the limited 
Chinese interest therein. Even if the railway was in a technical sense 
privately owned property, it is transferred by the treaty to Japan, 
leaving her to adjust any private interests therein possessed by 
German and Chinese capitalists. 

The territorial concession is of exclusive jurisdiction over the 
selected area in perpetuity; something very different from the Ger- 
man lease for 99 years with the right of administration, the title 
and sovereignty being reserved by China. It has been stated recently 
that Japan is willing to abandon this concession and consent to an 
international concession in lieu thereof. If this is true the agitation 
in the Senate and elsewhere has accomplished something for China 


‘ 


‘rights of an economic concession’’ in 
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and the world. But Japan has not so far proceeded on that theory. 
Without waiting to acquire title to the concession under the Treaty 
of Peace, she proceeded to select the site for the exclusive settlement 
at Tsingtau. The 1915 treaty provides that the size of the concession, 
as well as its location, shall be determined by Japan and it is clear 
that she has staked out the territory which is the key to the situation. 
The return of the leased territory of Kiaochow, after reserving this 
earefully selected part thereof, will be like handing back the shell 
after retaining the kernel. 

The Kiaochow territory is not in itself very important; its value 
is in connection with the port of Tsingtao. After the Japanese have 
made their selection what remains goes into an international con- 
cession. As Dr. Ferguson told the Senate Committee, ‘‘it has never 
been officially stated by Japan as to what place she is going to occupy, 
but judging from her purchases of property and from the natural 
place which she would take, it is to be the port of Tsingtao, which is 
the part that Germany developed, and I might say, the only part of 
Kiaochow which is of any value. The entrance to the northern part 
of the Kiaochow territory consists in part of precipitous cliffs, which 
are quite unapproachable. The southern part of Kiaochow Bay is 
all silted up with sand-bars and is unapproachable even by small 
Chinese junks. The only part of Kiaochow territory which is of any 
value commercially to China or to any other nation is that portion 
which Japan proposes to retain for her own exclusive jurisdiction.’’ 
The concession includes about one-half of the total population in 
Kiaochow and about one-tenth of the territory. Over this concession 
Japan is to have exclusive jurisdiction, which means that she will 
exercise ‘‘all rights, commercial, economic, governmental, military; in 
that area is the terminus of the railroad . . . it would become ipso 
facto a part of Japan and be under the same status so far as treaty 
rights are concerned as to foreigners as any other part of Japan.’’ * 

48 Senate Hearings, pp. 559-565. The territory selected “includes all the 
wharves and other port facilities, all of the railway terminals, the cable terminals, 
the central telegraph, telephone and post offices, the customs together with all the 


best business and governmental] sites in Tsingtao.” Dr. J. W. Jenks, N. A. Rev., 
Sept., 1919, p. 321. 
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The control of Tsingtao, and the railways and mines in Shantung, 
gives practically economic control. Kiaochow Bay is the best port 
on the coast north of the Yangtze River. The railway now completed 
to Tsinanfu (256 miles) connects with the main line to Peking and 
when extended will connect with the railroad from Hankow to Peking. 

3y another extension already agreed to, it will connect with the 
grand trunk line to be built under a concession granted to Belgians, 
which will extend from the west far up into northwest China toward 
Turkestan. Kiaochow Bay can thus be made by the Japanese an 
outlet for all the trade of North China. The railways which feed 
the port also tap the coal fields, not only of Shantung but also of 
Shansi, the largest in the world. In fact the possession and control 
of the harbor of Kiaochow earries with it economic control of all 
North China. It is as though Great Britain held New York and the 
railway systems extending west and northwest therefrom. 

The Senate must act upon the existing conditions. The treaty 
has been signed by the President. China has declined to sign it and 
it is said that she has declared a condition of peace with Germany. 
Japan has signed the treaty, but has not ratified it. 

The Senate may simply refuse to approve the Shantung provi- 
sions, thus preserving its own virtue immaculate and ignoring the 
consequences to China, or it may amend the treaty by substituting 
‘‘China’’ for ‘‘Japan’’ where it appears in the Shantung sections. 
The treaty must then go back for consideration by the signatory 
Powers. If Japan acquiesces in the change, the result will be satis- 
factory to the United States, Great Britain and France and to China. 
If Japan refuses to sign the treaty as amended, she will be isolated 
internationally, a situation not to be lightly assumed. She will, how- 
ever, be in possession of Shantung. China has not the military 
power necessary to evict her and will probably resort to the boycott. 
Bitterness, confusion and war will doubtless result. China will not 
be supported materially by any of the nations and will be reduced 
to the condition of practical vassalage. However, there is no reason 
to assume that Great Britain and France will continue their support 
of Japan if the treaty is amended and sent back for reconsideration. 
All they agreed to do was to support her demands at the Conference. 
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Their promises were kept and performed. It is very improbable that 
Great Britain and France will support Japan when it becomes clear 
that the result will be disorganization of world arrangements and war 
in the Far East. Japan may find it necessary to withdraw her de- 
mands, as other nations have been obliged to do oceasionally. In 
fact it may be a good time to have militant Japan taught the lesson 
that she cannot always have her own way. 

Or the treaty may be ratified as it was signed, in reliance on the 
promises which have been made by Japan with the intention of 
seeing that the promises are kept. The objections to this course are 
based on want of confidence in Japan’s good faith and the fear that 
she will quibble over the terms and conditions and thus delay per- 
formance indefinitely. The fact is that military Japan is a replica 
of old military Germany. Its theories of government are the same. 
A divinely inspired Emperor is held to be the source of all political 
power. Its theories of government are the very opposite of democ- 
racy. It is this saber-rattling Japan which is so easily irritated. 
Its foreign policy is based on military power and a willingness to 
resort to force to sustain its demands. There is no blinking the fact 
that its sinuous diplomatic methods have brought Japan into such 
disrepute that the world demands guarantees for the performance 
of her promises. But there is another Japan, a modern Japan, in 
which the germs of a democratic system are developing. For the 
first time in her history, Japan has an anti-militaristic administration. 
May it be assumed that this administration will continue in power 
and keep its international promises in spirit as well as in letter? 

The purpose of this article is to state the Shantung question, not 
to solve it. 

CuHarLes Burke 


EDITORIAL COMMENT 


THE ‘‘UNDERSTANDINGS’’ OF INTERNATIONAL LAW 


The Preamble of the Covenant of the League of Nations contains 
an implied commentary on the law of nations that warrants con- 
sideration. It reads as follows: 


The high contracting parties, in order to promote international codperation 
and to achieve international peace and security by the acceptance of obligations 
not to resort to war, by the prescription of open, just and honorable relations 
between nations, by the firm establishment of the understandings of international 
law as the actual rule of conduct among governments, and by the maintenance of 
justice and a scrupulous respect for all treaty obligations in the dealings of 
organized peoples with one another, agree to this Covenant of the League of 
Nations. 


Stated in other terms, international peace and welfare are to be 
obtained: (1) by agreements not to fight; (2) by higher standards of 
diplomacy ; (3) by agreements as to the meaning of international law; 
and (4) by a more honorable regard for the sanctity of treaty obliga- 
tions. The place of international law in this ‘‘constitution’’ for the 
world is subsidiary to other considerations. It is not to be regarded 
as the bedrock of peace and justice. 

Furthermore, the language employed, namely: ‘‘by the firm estab- 
lishment of the understandings of international law as the actual 
rule of conduct among nations’’ especially challenges attention. The 
law of nations is to be regarded first, as not having been clearly 
understood ; second, as requiring to be established ; and third, as being 
a ‘‘rule of conduct among governments’’. 

By implication the great system of law that has been laboriously 
built up by judicial action and by firmly established custom and 
positive consent is seriously slighted in this Preamble of the Covenant 
of Nations. Instead of a robust and ringing assertion of the sanctity 
and vigor of long-established international law, we have a feeble 
reference to its understandings! 

It has been difficult to find a definition of international law that 
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will command general acceptance. As long as divergence of views 
exists regarding its very nature, regarding the distinct class of inter- 
ests to which it applies, and especially the character of its sanctions, 
any definition is subject to criticism. For example, the criticism of 
the Austinian school of jurists, which would relegate international 
law to the field of morality, makes its definition difficult. 

Thus, if the idea suggested by the Preamble of the law of nations 
as a rule of conduct is to be interpreted in the moral sense, its place 
becomes entirely subsidiary in the great scheme for a ‘‘Covenant of 
the League of Nations’’. If, however, as is to be hoped, the intention 
was to imply a legal rule of conduct obligatory on courts and indi- 
viduals as well as on ‘‘governments’’, the implied definition may be 
accepted without objection as in accord with the views of most inter- 
national law publicists. 

But the term ‘‘understandings of international law’’ is utterly 
objectionable and reprehensible. It affronts especially our Anglo- 
Saxon conceptions of a solid system of law that has grown up by 
eustom and consent; has been judicially recognized and interpreted ; 
and has been crystallized, not into understandings, but into definite 
principles which may be invoked successfully in any court of justice. 
The law of nations may have its decided limitations and defects like 
other bodies of law, but it is grievously and needlessly affronted when 
these principles are characterized as ‘‘understandings’’ that require 
firmer establishment. This certainly is not the conception of inter- 
national law repeatedly approved and asserted by decisions of the 
United States Supreme Court, notably in the more recent case of 
The Paquette Habana (175 U. S. 677). 

One is curious to know what lay behind the thought of the 
draftsman who penned the phrase ‘‘understandings of international 
law’’. Did he have any conception of a definite system of law— 
imperfect to be sure—but in the process of orderly development? Or 
did he conceive of international law merely as a ‘‘gentleman’s agree- 
ment’’ on a par with ‘‘regional understandings’’ referred to in 
another part of the Covenant, and other diplomatic, political under- 
standings? The problem is most intriguing. 

It is possible that the Hague Conventions governing the conduct 
of war may have had something to do with this current impression of 
international law as a series of understandings. The failure of some 
of the belligerents to observe all the provisions of these conventions, 
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particularly the cynical contempt shown by Germany toward such 
understandings, led many unthinking persons to think of inter- 
national law as a broken reed. 

The attempt to identify the law of war with international law 
proper has been largely responsible, of course, for this popular scorn. 
The writers on this subject have not always been clear to distinguish 
between the true function of international law to regulate the peace- 
ful relations of nations, and the function of war, which is the sus- 
pension—the very negation of law. 

Furthermore, conventions governing the conduct of war are truly 
to be regarded as understandings, inasmuch as they depend entirely 
on the arbitrary will of commanders on the battle-field. Unlike 
ordinary rules of international law which may be invoked in any 
court of justice, the laws of war cannot be considered by any court 
except one imposed by the victorious belligerent. They are sub- 
stantially nothing but gentlemen’s agreements or understandings 
depending on good sense and good faith. 

If Germany had won this war, one might well have despaired 
concerning the future of international law. The German conception 
of the law governing the peaceful relations of states was controlled 
by a blind, selfish expediency, by a Prussian interpretation of the 
understandings of the law of nations. It was to prevent such a 
catastrophe, to safeguard the sanctity of law and lift it high above 
the level of mere understandings that bound the great majority of 
nations together against an outlaw. They refused to permit any 
discussion concerning the fundamental rights of nations. These 
were to be regarded as law and admitting of no misunderstandings'! 

The Anglo-Saxon idea of jurisprudence abhors this suggestion 
of basing law on discussion and understanding. It conceives of law 
as a natural growth and evolution from custom to code, with an admix- 
ture of statute law. It spurns judge-made law, except in the sense 
that the court merely recognizes rules of law already accepted in one 
form or another by the community. It believes in a great body of 
basie principles properly codrdinated and cemented together into one 
rational system. Pure international law may be imperfect and not 
efficiently enforced, but it is entitled to infinite respect, and is not 
to be regarded as controversial in character, subject to discussion 
and liable to a variety of interpretations and understandings. 

It is possible that the Preamble of the Covenant of the League of 
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Nations in employing the term ‘‘understandings of international 
law’’ contemplated its recognition by some legislative action on the 
part of the members of the League. It is greatly to be regretted, 
however, that it was not explicit in its meaning and did not clearly 
assert the sanctity and the vigor of that great body of international 
law already in existence as the true foundation of the Covenant of 


the League of Nations. 
Puitie MARSHALL Brown. 


THE PROVISIONS OF THE TREATY OF PEACE DISPOSING OF GERMAN RIGHTS 
AND INTERESTS OUTSIDE EUROPE 


To understand the various parts of a treaty, one must bear in mind 
the theory which guided in the negotiation of the whole. 

This theory cannot be found expressed in the text of the Treaty 
of Versailles. It must be gathered rather from the preliminaries and 
the context and inferred from the provisions. 

[I assume, without argument, that the basic theory of the treaty 
is self-defense. Reparation for the past and protection for the future ; 
these two principles are combined to weaken the German military 
power and to render it innocuous. 

The process is harsh, undoubtedly, the result crushing, and some 
latitude is given for better treatment upon good behavior and loyal 
acceptance of the conditions within the League of Nations. Moreover, 
the power for reparation may well have been limited because of con- 
ditions deemed essential for protection. This is killing the goose 
which lays the golden eggs. 

With these principles in mind, let us briefly examine that portion 
of the treaty which disposes of German rights and interests outside 
of Europe, with the exception of Shantung, which is discussed by 
another writer.’ 

Under this heading are included: first, German colonies, and 
second those states where Germany had secured special rights or 
privileges, China, Siam, Liberia and Morocco, to which Egypt should 
be added. 

Part 1V, Section I, Article 119, reads thus: ‘‘Germany renounces 


1 See supra, p. 687. 
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in favor of the Principal Allied and Associated Powers all her rights 
and titles over her oversea possessions.’’ 

Why should Germany be shorn of all her colonies? The answer 
is twofold: because she proved herself both cruel, selfish, and ineffi- 
cient as an administrator; and because the future safety of those who 
were dictating the terms was thought to demand that Germany should 
be deprived of the power to build up colonial stations for naval war 
upon commerce, and colonial recruiting stations for the training of 
hordes of black forces available in future aggressive plans. 

But who should possess these colonies if Germany did not? To 
discover this one must turn to the 22d Article of the Covenant of 
the League of Nations, which sets up the curious and novel Manda- 
tory system. The first paragraph recites that 
To those colonies and territories which as a consequence of the late war have 
ceased to be under the sovereignty of the states which formerly governed them 
and which are inhabited by peoples not yet able to stand by themselves under 
the strenuous conditions of the modern world, there should be applied the prin- 
ciple that the well-being and development of such peoples form a sacred trust of 
civilization and that securities for the performance of this trust should be em- 
bodied in this Covenant. The best method of giving practical effect to this 
principle is that the tutelage of such peoples should be entrusted to advanced 
nations who by reason of their resources, their experience or their geographical 
position, can best undertake this responsibility, and who are willing to accept it, 
and that this tutelage should be exercised by them as mandatories on behalf of 


the League. 
The character of the mandate must differ according to the stage of the devel- 


opment of the people, the geographical position of the territory, its economic 
conditions, and other similar circumstances. 


The article goes on to distinguish between those peoples which are 
sufficiently advanced to require merely advice and protection until 
they can stand alone, and those which must remain quite dependent 
upon the Mandatory Power, being guarded by it from abuses like the 
slave trade and from traffic in arms and liquor, the military training 
of the natives for other than police purposes being barred, and com- 
mercial opportunities being common to all League members. Still 
other peoples are mentioned, like those of the South Pacific Islands, 
which can best be administered as integral parts of the Mandatory 
and under its laws. The kind of administration is to be defined by 
the Council of the League and an annual report made to it. 

This is not the place to inquire if this Mandatory system will not 
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result in a protectorate and if a protectorate in turn will not be 
converted into possession. But we may venture to ask how a dispute 
is to be settled if two Powers desire to be Mandatory of the same 
people, if, for instance, the same Pacific Islands are wanted by both 
Japan and the United States? 

To resume, German renunciation is to be complete in favor of that 
state which is charged with administrative authority over the Ger- 
manic colonies; all state and crown property passes; the former 
German inhabitants may be repatriated or allowed to reside, hold 
property and work, under conditions; no share of the German debt 
attaches, nor shall the products of the colonies be discriminated 
against. 

Publie works contracts held by German nationals in its ceded 
colonies must be transferred to the Mandatory upon demand, the 
individuals thus ousted to be indemnified by Germany, but this may 
be eredited on her reparation debt. 

Damages suffered by French subjects in the Camaroons between 
1900 and 1914 are to be compensated, and all treaty rights relating 
to Equatorial Africa are renounced. And, finally, the Mandatory is 
entitled to give its native inhabitants diplomatic protection. 

The settlement is minute, complete, drastic. Whether it is also 
workable, time alone can tell. No reference is made to native self- 
determination, their right to choose a protector, which Mr. Lloyd 
George advocated in one of his addresses. The Council, which is the 
mainspring of the League, is given large and arbitrary powers and 
mueh must depend upon its composition. 

Having disposed of the German colonies, the treaty turns to those 
countries where Germany had acquired special rights and privileges, 
which she is also condemned to lose. 

Curna.—Under the treaty China stands to gain from Germany 
the rights and indemnities resulting from the Boxer settlement; all 
property of the German Government in the concessions of Tientsin, 
Hankow or elsewhere; however, consular and diplomatic residences 
are not included. The ancient astronomical instruments carried away 
from Pekin in 1900-1901 are to be returned at German expense; the 
leases from China under which the German concessions at Tientsin 
and Hankow are held are to be abrogated; these areas are to be then 
opened to international trade; all claims against China for the intern- 
ment of German nationals and their repatriation are waived; claims 
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growing out of the capture of German ships and the seizure of German 
property are renounced; some slight further renunciations in favor 
of Great Britain and France close the chapter. 

Siam and Liser1a.—These little states were technical belligerents 
and thus come in for their share of gain at German expense. German 
treaties, carrying rights and privileges with both, are terminated. 
German Government property in Siam, except consular or legation 
premises, is ceded to that state and the exterritorial rights which Ger- 
many had enjoyed in Siam are surrendered. The right to nominate 
a German receiver of customs in Liberia is renounced. Both states 
are protected against possible claims arising from their treatment of 
German ships and nationals during the war. As for debts and prop- 
erty owned by Germans in both states, they are to be treated in 
accordance with the so-called Economic Clauses expressed at great 
length in Part X of the main treaty. This, in brief, establishes a 
elearing-house in which debts, contracts and property rights are to be 
liquidated and balanced. 

Morocco.—By this section Germany loses all benefit of the Treaty 
of Algeciras; all arrangements with the Sherifian Empire are abro- 
gated; the French Protectorate in Morocco is accepted. 

Eeypr.—The British Protectorate proclaimed over Egypt in 1914 
is recognized by Germany and her rights under the Capitulations 
renounced. British consular courts are given jurisdiction over Ger- 
man property and nationals until ‘‘an Egyptian law of judicial 
organization establishing courts of universal jurisdiction comes into 
foree.’’ Germany consents that Turkey’s rights under the conven- 
tion of 1888, relating to the free navigation of the Suez Canal, shall 
be transferred to Great Britain. 

Such are the provisions of the Treaty of Versailles as affecting 
these extra-European belligerents. They strip Germany of all those 
rights and privileges which had been extorted in the course of the 
Empire’s growth. No room is left, so far as the foresight of the 
negotiators could suggest, for claims and pressure and intrigue. The 
haughty preferential attitude of the old Germany changes to dis- 
tinct inferiority. The dreams of colonial empire are gone. 

These reflections are in harmony with the idea of a defensive 
treaty with which this discussion started. But there is another and 
serious aspect of the surrender of her colonies by Germany which the 
economist rather than the publicist must consider. For -every bit of 
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the raw material and colonial produce which enters into German 
manufacturing or German consumption, she must hereafter be de- 
pendent upon non-German sources. This is a heavy blow to her 
commercial prosperity, and likely to result in wide-reaching emigra- 
tion to South American and other states. The future consequences 
of such constrained colonization form an interesting subject of 
speculation. 
THEODORE S. WooLsey. 


SOME OF THE FINANCIAL CLAUSES OF THE PEACE TREATY WITH 
GERMANY 


Part LX of the Treaty of Peace concluded at Versailles June 2%, 
1919, embodies the so-called ‘‘ Financial Clauses,’’ embracing Articles 
248 to 263, both inclusive. These clauses appear to deal primarily 
with four general sets of problems: first, the cost of reparation in- 
eurred by the Allied and Associated Powers; secondly, the effect of 
the cession of Germany territory upon the public debts of the 
grantor; thirdly, the nature and treatment of property passing by 
cession; and fourthly, the preservation and acquisition by Germany, 
and transfer to the Allied and Associated Powers, of moneys and 
certain other assets. Other important matters are also dealt with, 
such as, for example, the confirmation of the surrender of all ma- 
terial surrendered to those Powers pursuant to the terms of the 
armistice of November 11, 1918, and later armistice agreements, and 
the eredits to be allowed therefrom (Article 250). There is also 
acknowledged (in Article 252) the right of each of those Powers to 
dispose of enemy assets and property within its jurisdiction at the 
date of the coming into force of the treaty. There is a declaration 
saving from prejudice, through the operation of previous provisions, 
mortgages of German publie or private origin, in favor of the Allied 
and Associated Powers or their nationals, and perfected before the 
war (Article 253). 

The principle that a first charge upon the assets and revenues of 
the German Empire and its constituent States is to be the cost of 
reparation and all other costs arising under the treaty or other agree- 
ments supplementary to it, is acknowledged and applied with care 
(Articles 248, 249, 251). 
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Of much importance and great interest are the arrangements for 
the public debts pertaining to ceded territory. 

According to Article 254, the Powers to which German territory 
is ceded shall, subject to qualifications made in Article 255, undertake 
to pay: 

1. A portion of the debt of the German Empire as it stood on the Ist of 
August, 1914, calculated on the basis of the ratio between the average for the 
three financial years 1911, 1912, 1913, of such revenues of the ceded territory, 
and the average for the same years of such revenues of the whole German Empire 
as in the judgment of the Reparation Commission are best calculated to represent 
the relative ability of the respective territories to make payments. 

2. A portion of the debt as it stood on the Ist of August, 1914, of the German 


State to which the ceded territory belonged, to be determined in accordance with 


the principle stated above. 
Such portions shall be determined by the Reparation Commission. 


It is also provided that the method of discharging the obligation 
both in respect of capital and interest, so assumed, shall be fixed by 
the Reparation Commission, and that such method may take the 
form, inter alia, of the assumption by the Power to which the terri- 
tory is ceded of Germany’s liability for the German debt held by her 
nationals. Should, however, the method adopted involve any pay- 
ments to the German Government, it is declared that such payments 
are to be transferred to the Reparation Commission on account of 
sums due for reparation so long as any balance in respect of such 
sums remains unpaid. 

Article 255 embraces certain exceptions to the above provisions. 
Inasmuch as, in 1871, Germany refused to undertake any portion of 
the burden of the French debt, France is to be exempt from any 
payments in respect to Alsace-Lorraine. In the case of Poland, that 
portion of the debt which, in the opinion of the Reparation Commis- 
sion, is attributable to the measures taken by the German and Prus- 
sian Governments ‘‘for the German colonization of Poland’’ is to be 
excluded from the apportionment. Again, in all ceded territories 
other than Alsace-Lorraine, that portion of the debt of the German 
Empire or German States which in the opinion of the Reparation 
Commission represents expenditures by the governments thereof upon 
government properties (respecting the transfer of which provision is 
made in Article 256), is to be excluded from the apportionment. 
The reason for this last exclusion is that such properties are to pass 
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to the grantees and paid for by them to the Reparation Committee 
to the credit of the German Government on account of the sums due 
for reparation (Article 256). 

The foregoing provisions of Articles 254 and 255 are based on 
the simple theory that the effect of a change of sovereignty by cession 
should be to cause the apportionment of the debts of the grantor. 
The application of this principle to the general as well as essentially 
local indebtedness of the grantor is due to the circumstance that the 
former may be normally deemed to be as closely and beneficially con- 
nected with the territory transferred as with that retained by the 
former sovereign.* 

It would appear to be unjust to permit the transferee to gain the 
benefits accruing to the territory acquired from the use of borrowed 
funds unless the obligation to make repayment were undertaken. 
It is believed that the treaty, although not without precedent, marks 
a decided step forward, in its respect for a theory concerning which 
the publicists have heretofore oftentimes betrayed confusion of 
thought and yielded to unconvincing reasoning. 

Obviously, the doctrine of apportionment suggests the limits of 
its own application. Whatever indebtedness is shown to be adverse 
to the welfare of the territory ceded, is not so related to it as to pass 
as a fiscal burden to the grantee. This limitation is closely observed 
in the foregoing articles of the treaty. It is well brought out in the 
exception as to indebtedness incurred for the German colonization 
of Poland. Doubtless the limitation excluding from apportionment 
German expenditures, both imperial and state, on governmental 
properties is of wide scope. But this does not signify, as has been 
observed, that the transferees, in cases where the limitation is made 
applicable, acquire those properties as a free gift or as the fruits of 
conquest. The ease of Alsace-Lorraine, for reasons stated in the 
treaty, stands by itself. 

According to Article 256, ‘‘all property and possessions’’ situated 
in German territory and belonging to the German Empire or to the 
German States, pass to the Powers to which German territory is 
ceded. The value of these acquisitions is to be fixed by the Reparation 
Commission, and, as has been noted, paid by the State acquiring the 

1See opinion of Mr. Justice Holmes, in behalf of the Supreme Court of the 
United States in the case of Virginia v. West Virginia, 220 U. S. I, 29-30, this 
JouRNAL, Vol. 5, p. 523. 
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territory to that commission for the credit of the German Government 
on account of the sums due for reparation. The property thus de- 
scribed is deemed to include all the property of the Crown, the 
Empire or the States, and the private property of the former German 
Emperor and other royal personages. In a word, the cession em- 
braces every form of property, but subject to payment to be credited 
in diminution of the sums which, by way of reparation, Germany 
is obliged to undertake to pay. Such payments or credits are, how- 
ever, excepted in the case of property in Alsace-Lorraine (by reason 
of the terms of the cession of that territory to Germany in 1871), 
and in that of property in land ceded to Belgium. 

According to Article 257, all property and possessions belonging 
to the German Empire or the German States, within any of the 
former German territories, including colonies, protectorates or de- 
pendencies, administered by a mandatory (under the terms of the 
Covenant of the League of Nations), are to be transferred with the 
territories to the mandatory Power in its capacity as such, and no 
payment is to be made or eredit given ‘‘to those governments’’ in 
consideration of the transfer. It should be observed that this article 
is outside of the scope of the limitations announced in Article 255 
eoneerning the apportionment of the public debt, and is unrelated 
to that matter. 

While the several cessions are rendered broadly comprehensive 
with respect to the amount and kinds of property to pass to the 
grantee, the duty imposed upon the latter to pay for what is trans- 
ferred is apparently adjusted according to the equities of the par- 
ticular grantee as against the grantor, and especially as derived from 
the former relation of the grantee to the property ceded. In measur- 
ing such equities, claims based upon prescription appear to be little 
heeded, save as they establish a title more respectable than one de- 
rived from conquest. 

The extent to which the provisions for the apportionment of 
the publie indebtedness of the grantor as it stood on August 1, 1914, 
may in fact serve to promote respect for international justice, will 
correspond precisely to the spirit and determination with which the 
Reparation Commission undertakes to fulfil its task. In view of the 
terms of the treaty as expressed in Articles 254 and 255, it is given 
to that body to develop a practice which is sound in theory, not 
unjust to grantee or grantor, and therefore, not conducive to inter- 
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national controversy. All must hope that the commission, although 
not a judicial tribunal, will seize the opportunity so to exercise its 
vast diseretionary powers as to convince enlightened sentiment in 
every land that the States victorious in the war remain steadfast to 
the fundamental principles of justice and for the sake of which they 


unsheathed the sword. 
CHARLES CHENEY Hype. 


THE NEW ANGLO-PERSIAN AGREEMENT 


On August 9, 1919, there were signed at Teheran two agreements 
between Great Britain and Persia which have been subjected to some 
severe criticism.* 

As stated in the preamble, the main agreement was concluded 
‘‘in virtue of the close ties of friendship which have existed between 
the two governments in the past, and in the conviction that it is in 
the essential and mutual interest of both in future that these ties 
shall be cemented, and that the progress and prosperity of Persia 
should be promoted to the utmost.’’ 

In the body of the first agreement the British Government gives 
the following undertakings: 

(1) It ‘‘reiterates, in the most categorical manner, the under- 
takings which they have repeatedly given in the past to respect 
absolutely the independence and integrity of Persia.’’ 

2) It promises to ‘‘supply, at the cost of the Persian Govern- 
ment, the services of whatever expert advisers may, after consulta- 
tion between the two governments, be considered necessary for the 
several departments of the Persian administration. These advisers 
shall be engaged on contracts and endowed with adequate powers, 


1 This agreement was published September 11, 1919, as Senate Document No. 
90, 66th Congress, Ist session. This document also includes a subsidiary agree- 
ment between the two governments relating to a loan of £2,000,000 at 7%; 
Article 5 of a contract between the Persian Government and the Imperial Bank 
of Persia, relating to the Persian Government 5% loan of £1,250,000 of May 8, 
1911; and two notes by Sir P. Cox, the British Minister at Teheran, to His 
Highness Vossug-ed-Dowleh, the Persian Prime Minister. 
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the nature of which shall be the matter of agreement between the 
Persian Government and the advisers.’’ 

(3) It agrees to ‘‘supply, at the cost of the Persian Government, 
such officers and such munitions and equipment of modern type as 
may be adjudged necessary by a joint commission of military experts, 
British and Persian, which shall assemble forthwith for the purpose 
of estimating the needs of Persia in respect of the formation of a 
uniform force which the Persian Government proposes to create for 
the establishment and preservation of order in the country and on its 
frontiers. 

(4) ‘‘For the purpose of financing the reforms indicated in clauses 
2 and 3 of this agreement, the British Government offer to provide or 
arrange a substantial loan for the Persian Government, for which 
adequate security shall be sought by the two governments in con- 
sultation in the revenues of the customs or other sources of income 
at the disposal of the Persian Government. Pending the completion 
of negotiations for such a loan the British Government will supply 
on account of it such funds as may be necessary for initiating the 
said reforms.’’ 

(5) ‘‘The British Government, fully recognizing the urgent need 
which exists for the improvement of communications in Persia, with 
a view both to the extension of trade and the prevention of famine, 
are prepared to codperate with the Persian Government for the 
encouragement of Anglo-Persian enterprise in this direction, both by 
means of railway construction and other forms of transport; subject 
always to the examination of the problems by experts and to agree- 
ment between the two governments as to the particular projects 
which may be most necessary, practicable and profitable.’’ 

(6) ‘‘The two governments agree to the appointment forthwith 
of a joint committee of experts for the examination and revision of 
the existing customs tariff with a view to its reconstruction on a 
basis calculated to accord with the legitimate interests of the country 
and to promote its prosperity.’’ 

The second agreement provides for a loan of £2,000,000 sterling 
by the British to the Persian Government on such terms as are cus- 
tomary in these cases. The rate of interest—7% payable monthly— 
might in certain quarters be deemed somewhat usurious. The securi- 
ties for this loan are thus described in Article 3 of the second agree- 


ment: 
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All the revenues and customs receipts assigned in virtue of the contract of 
May 8, 1911,2 for the repayment of the loan of £1,250,000 are assigned for the 
repayment of the present loan with continuity of all conditions stipulated in the 
said contract, and with priority over all debts other than the 1911 loan and 
subsequent advances made by the British Government. In case of insufficiency 
of the receipts indicated above, the Persian Government undertakes to make 
good the necessary sums from other resources, and for this purpose the Persian 
Government hereby assigns to the service of the present loan, and of the other 
advances above mentioned, in priority and with continuity of conditions stipu- 
lated in the aforesaid contract, the customs receipts of all other regions, in so 
far as these receipts are or shall be at its disposal. 


It is further provided in Article 4 that the ‘‘ Persian Government 
will have the right of repayment of the present loan at any date out 
of the proceeds of any British loan which it may contract for.’’ 

There are added to the texts of these agreements two letters, 
dated August 9, 1919, from Sir P. Cox, the British Minister at 
Teheran, to the Persian Prime Minister. Of these letters, one con- 
veys the assurance to Persia of British codperation in securing the 
‘revision of treaties actually in force between the two Powers,’’ 
‘‘eompensation for material damages suffered at the hands of other 
belligerents,’’ and ‘‘rectification of the frontier of Persia at the 
points where it is agreed upon by the parties to be justifiable.’’ The 
other letter assures the Persian Government that Great Britain will 
not claim the cost of maintenance of British troops sent into Persia 
for the defence of her neutrality, and requests a similar assurance 
that the Persian Government will not claim indemnity for damage 
done by British troops in Persian territory. 

It is stated that these agreements are the result of negotiations 
which had been in progress for nine months at the time of the signing 
of the treaty, i.e., they were begun before the Peace Conference had 
commenced its labors at Paris and therefore before the Covenant for 
a League of Nations existed even on official paper. This would seem 
to dispose of the charge that they constitute a violation of the Cove- 
nant of the League of Nations, in spirit at least. 

To this charge Lord Curzon has thus replied :* 


He had also seen it stated in some quarters that the agreement was a dis- 
paragement or deliberate neglect of the League of Nations to which most of us 


2¥For these securities, see No. 3 of the Senate Document, included in it for 


the purpose of reference. 
3 See London Times, September 19, 1919. 
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looked forward with such keen anticipation as one agency which might save us in 
future from the horrors of recent events. He contended that this was not the 
case. He said emphatically, and on behalf of the British Government, and after 
conversation with his Highness that afternoon, that both the British Government 
and the Persian Government accepted unreservedly Articles 10 and 20 of the 
Covenant. When the Treaty of Peace was ratified, and as soon as the Council 
of the League of Nations came into effective existence, it was the intention of both 
governments to communicate the agreement to the Council of the League, with a 
full explanation and defence of its conditions. 


The publication of the Anglo-Persian Agreement is said to have 
been received with some annoyance in France, and has even dis- 
turbed the wonted serenity of some of the spirits in the Senate of 
the United States. It is of course seized upon by certain radical and 
so-called ‘‘liberal’’ elements in all countries as another evidence of 
British hypocrisy and imperialism. 

However, there appears to be nothing in this agreement which 
need seriously disturb us. The independence and integrity of Persia 
are recognized in the most absolute and categorical manner, and we 
see no reason for questioning the good faith of Great Britain in this 
matter. To be sure, Persia may go the way of Egypt* and Korea, 
but she may also go the way of Canada and Australia. The direction 
in which she moves will largely depend upon her own capacity (or 
the lack of it) for progress and self-government. 

In these agreements the form of a Protectorate has been carefully 
avoided. As observed by Lord Curzon: 


Great Britain had always respected the integrity of Persia, and, as regarded 
the political and national independence of that country, he contended that it was 
of British as well as Persian interest. Our main interest in Persia was its 
independence. We did not want Persia to be a mere buffer against our enemies; 
we wanted her to be a bulwark for the peace of the world. Great Britain had 
never asked for a mandate for Persia. Had it been offered we should not have 
accepted it. Great Britain preferred to treat with Persia as a partner on equal 
terms. 

In some quarters suspicion had been aroused as to the real character of the 
agreement. This arose in the main from a misconception. It was stated that 
the agreement amounted to a protectorate by Great Britain over Persia. But 
that was not the case. He would have opposed any idea of a protectorate as 
contrary to our repeated engagements, and he would have opposed it in the last 


4In any comparison between the cases of Egypt and Persia, it should not be 
forgotten that Great Britain has never promised or recognized the “independence” 


of Rey pt. 
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resort, because he would have regarded it as inimical to British interests. As a 
result of the war, Great Britain would have enough to do in the eastern part of 
the world without assuming the responsibility of a protectorate over Persia. 

Those who believed that Great Britain, as a result of this agreement, was 
going to sit down in Persia to Anglicize or Indianize or Europeanize it were 
grossly mistaken. All they wanted to do was to give Persia expert assistance and 


financial aid which would enable her to carve out her own fortune as an inde- 


pendent and still living country.5 


But whatever be the present intention of the British Government 
or the legal aspect of the question, it is useless to disguise the fact 
that in all human probability Persia will remain de facto under the 
virtual protection of Great Britain for an indefinite time to come. 

How, indeed, could it be otherwise under the circumstances? 

For a century or more the relations between Great Britain and 
Persia have been particularly intimate. During a considerable por- 
tion of this period Russia also exercised a strong political influence 
in Persia. The dangers lurking in the increasing rivalry between 
these two Powers were at least temporarily overcome by the Anglo- 
Russian Convention of 1907. 

By the first ‘‘Arrangement’’ of the Convention of 1907,° Persia 
was divided into three spheres of influence—the British sphere to 
the south on the seacoast so beloved of Great Britain; the northern 
or Russian sphere; and an irregular neutral zone lying between these 
two sections. 

The collapse of Russia and the events of the Great War have 
apparently left Great Britain in sole occupation of Persia, in sore 
need of defender and guardian. This weak and helpless country 
stands in need of about everything essential to national well-being 
and success. 

In the first place, she needs protection both against internal disor- 
der and external aggression. It is well to cry out against imperialism 
and the unserupulous designs of self-seeking and aggressive nations. 
sut is it also well in pursuit of a laissez-faire and anti-imperial- 


Op. crt. 

6‘ For a discussion and analysis of this convention, see editorial in this 
JOURNAL for 1907, Vol. 1, Pt. 2, pp. 979 ff. For the text of the convention, see 
Supplement to this Journat for 1907. For subsequent events, see editorial on 
“England and Russia in Central Asia” in this Journat for 1909, Vol. III, pp. 
170 ff. 
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istic policy to leave them a prey to the forces of aggression and chaos? 
Then Persia needs financial support as well as good administration. 
Above all, she needs roads and railways. Under the old Russian 
dispensation she was not permitted to construct a single railway. 

So far as British interests are concerned, it is unnecessary to 
point out the importance of securing, free from molestation, this 
great highway between Mesopotamia and India. And we do not see 
that these interests conflict in any way with the great aim of securing 
and maintaining the peace of the world. In fact we believe this end 
is best furthered by the predominance of British interests (the great- 
est of which is peace) in this quarter of the globe. 

As Lord Curzon well says on this head: 


In looking to the future, nothing seemed to him more certain than that a time 
of great trouble and unforeseen developments lay before the nations of the world. 
He doubted very much whether, as the result of the war, we had succeeded in 
pacifying Europe. But whether we had done so or not, it was quite certain that 
we should not for some time secure stability in Asia. The break up of the Russian 
and Turkish Empires had produced a vacuum which it would take a long time to 
fill by settled and orderly conditions. The rise of Bolshevism had introduced a 
new and disturbing element, and it might be that in escaping the dangers of the 
recent war we might be confronted by a peril even more serious in the future. 
If that forecast were not over-gloomy, if it were correct, nothing could be worse 
for the peace of Asia, and indeed for the peace of the world, than that there 
should exist in the heart of the Middle East a state which by reason of its weak- 
ness became a possible center of intrigue and the focus of disorder. 

What they wanted to secure, if possible, was a solid block in which reasonable, 
tranquil and orderly political conditions would prevail, from Burma on the east 
to Mesopotamia on the west. So far as Great Britain was responsible, she would 
devote herself to that task. If that end was a right and reasonable end, it was 
necessary and vital that Great Britain and Persia work together in order to secure 
it. Great Britain and Persia were jointly prepared to defend that agreement, 
and they looked forward to the vindication of its real character by its success.’ 


May this Agreement assist materially in ushering in a new era 
for Persia as well as aid in stabilizing Asia and thus maintaining the 


peace of the world! 


Amos S. HERSHEY. 


7 Op. ert. 
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JEWISH NATIONALISM 


The principle of the ‘‘right of self-determination’’ has not yet 
been clearly defined or accompanied by guiding rules for its applica- 
tion. One result has been the discovery of ‘‘nations crowding to be 
born’’—of the existence of national self-consciousness where unsus- 
pected, and of confused racial situations, as in Hungary—where no 
practical rules could be devised to insure without discrimination this 
right of self-determination. 

There has been no attempt to limit the application of this principle 
either in a political or in a historical sense. There has been no indi- 
cation to what an extent historic wrongs might properly be righted. 
The privilege of raising embarrassing questions concerning the rights 
of the Egyptians, of the Irish, of the Filipinos and the negroes, not 
to mention other nationalistic problems, has in no way been circum- 
scribed. Apparently there is no limit to the tendency to undermine 
the foundations of existing political arrangements. Everything is 
subject to challenge and revision: a situation that presages many 
years of uncertainty and unrest. 

One of the most interesting nationalistic problems raised by this 
war is that of Jewish claims to Palestine. The Zionist movement of 
course has long favored the return of Jewish colonists to the home 
of the race. But this movement had no political significance until 
after the famous declaration on the subject by Mr. Balfour, British 
Secretary for Foreign Affairs, in November, 1918, following the occu- 
pation of Jerusalem by General Allenby’s forces. This declaration 
was addressed to Lord Rothschild, the leading representative of Jews 
in England, and read as follows: 

The Government view with favor the establishment of Palestine as a national 
home for the Jewish people, and will use their best endeavors to facilitate the 
achievement of this object, it being clearly understood that nothing will be done 
that may prejudice the civil or religious rights of existing non-Jewish communi- 
ties in Palestine. 

The effect of this declaration on the scattered members of the 
Jewish race was almost dramatic. To many it was the realization of 
Talmudie prophecies; to Zionists the achievement of their dearest 
hopes; and to all Jews a historic event appealing poignantly to their 


emotions. 
The Zionists were quick to follow up this important declaration 
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by the adoption of plans for the immediate penetration of Palestine 
under the exgis of British military occupation. A British Zionist 
Commission was organized with the consent and active codperation of 
the Government to proceed to Palestine for purposes of investigation 
and counsel. A few foreign representatives were permitted to be 
added, one of whom, Mr. Walter Myer, was an American. 

This commission reached Palestine early in April, 1918, and pro- 
ceeded to play a most active réle. Among other things, it concerned 
itself in the administration of relief to needy Jews, in organizing 
Jewish civic communities, in advising with the military authorities, in 
political negotiations of a varied character, and in investigating 
conditions generally. One of the most impressive acts of the com- 
mission was the laying of the foundation-stone of a Jewish univer- 
sity on a spur of the Mount of Olives. Instruction in this institution 
is to be entirely in Hebrew, and is to be open to all nationalities. 

The commission was particularly preoccupied with political ques- 
tions affecting the Moslems and the Christians, who had become 
greatly perturbed over the prospective establishment of a Jewish 
State. The Zionists endeavored to allay these fears by assurances to 
the effect that they did not seek political independence, but desired 
merely freedom for Jews to settle in Palestine under the protection 
of a liberal régime such as Great Britain would afford. They inter- 
preted the words ‘‘national home’’ used by Balfour as having only 
a moral and ethical sense, and as having no political significance 
whatever. These efforts were apparently without success, as the 
Moslems and Christians have made common cause in refusing to 
sell any more land to Jews and in generally antagonizing the plans 
of the Zionists. 

Despite the protestations of some Zionists, there can be no doubt 
about the awakening of Jewish national self-consciousness as a 
result of the declaration by Balfour. The attempt to limit the 
meaning of ‘‘national home’’ has failed, and most Zionists now advo- 
eate openly the foundation of a ‘‘Jewish State.’’ The arguments 
in behalf of this scheme stress not so much the need of an asylum 
for oppressed Jews, as they do the need of a national rallying point. 
The heart of Zionism seems to be the preservation of the solidarity 
and integrity of the Jewish race. Its main objective is to arrest the 
process of assimilation of Jews throughout the world by reviving 
their sentiment of loyalty to the old home of their race. 
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As has been pointed out, the principle of the right of self-deter- 
mination has not been so clearly defined as to indicate to what extent 
historic wrongs may be righted. It would not appear reasonable, 
however, to attempt to revive claims reverting eighteen hundred years 
ago. The dispersal of the Jews was so complete as to make it im- 
possible for them to maintain even the nucleus of a national culture 
or preserve any real historic continuity. What militates more forcibly 
still against the demand for a Jewish State is the fact that Palestine 
has come to have a very special significance for Christians and Mos- 
lems as well as for the Jews. It is truly a ‘‘holy land’’ for them 
all; and no one sect or race can now claim with justice any special 
privileges. 

It is this fact of the international significance of Palestine that 
makes it impossible to consider Jewish nationalistic claims on a par 
with the claims, say, of the Poles, the Czechs, or of the Albanians. 
The right of self-determination in these instances does not encounter 
the difficulties of a religious and of a historic character that it does 
in the ease of the Jews. The problem is unique and can only be 
solved in some unique fashion. The solution, however, might not be 
as difficult as would now appear, provided all parties were willing 
to concede the international significance of Palestine. In this age of 
‘‘internationalism’’ there could hardly be found a more suitable spot 
for the practical application of the idea of internationalization than 
in the land revered by the three great theistic religions which have 
exerted so profound an influence on the world. 

If the Jewish race is determined to resist all assimilative tenden- 
cies and to preserve its integrity, and is not satisfied with the inter- 
nationalization of Palestine, there would seem to be but one other 
alternative, namely, in a much larger spirit of tolerance and a more 
liberal attitude on the part of nations toward the foreigner within 
their gates. Modern ideas of sovereignty have been much affected by 
feudal notions to the effect that ‘‘a man was possessed by the land’’; 
and has identified national jurisdiction with territory. Lorimer once 
pointed out that the idea of a nation without territory, as in the 
case of the Jews and the Gypsies, was not utterly unreasonable, pro- 
vided they were permitted to preserve their peculiar institutions under 
a régime of the character such as has prevailed in Turkey, Persia, 
Siam, China, and elsewhere. Under the ‘‘exterritorial’’ or ‘‘per- 
sonal’’ theory of sovereignty, great concessions might be made to the 
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peoples of many nationalities who wished to preserve their own na- 
tional and racial ideals, provided, of course, that these ideals in no 
way imperilled the morals and public security of the sovereign state 
granting these concessions. 

It is doubtless too much to expect so liberal and tolerant an 
attitude among nations today. In spite of many internationalizing 
agencies, most nations today are still more or less chauvinistic, and, 
in a sense, bigoted in their jealous adherence to their own ways and 
ideas. But it is this very fact that makes the need for mutual tolera- 
tion all the greater. Nowhere is this need more apparent than in 
the case of the Jew. He must either seek a ‘‘national home,’’ or 
obtain a much greater measure of tolerance than has yet been ac- 
corded to his race or any other race, or he must reconcile himself 
to the gradual loss of his racial identity. These are the alternatives 
before him. The problem of the right of self-determination in the 
case of the Jew is by all odds the most baffling of the many national- 
istic claims now clamoring for recognition. It is not strange that 
the Peace Conference in Paris has been unable to find a solution. 

MarsHAaLt Brown. 


| 
| 
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MESSAGE OF PRESIDENT WILSON TRANSMITTING TO THE SENATE THE 
TREATY WITH FRANCE OF JUNE 28, 1919." 


GENTLEMEN OF THE SENATE: 

I take pleasure in laying before you a treaty with the Republic 
of France, the object of which is to secure that Republic of the imme- 
diate aid of the United States of America in case of any unprovoked 
movement of aggression against her on the part of Germany. I 
earnestly hope that this treaty will meet with your cordial approval 
and will receive an early ratification at your hands, along with the 
treaty of peace with Germany. Now that you have had an oppor- 
tunity to examine the great document I presented to you two weeks 
ago, it seems opportune to lay before you this treaty which is meant 
to be in effect a part of it. 

It was signed on the same day with the treaty of peace and is 
intended as a temporary supplement to it. It is believed that the 
treaty of peace with Germany itself provides adequate protection to 
France against aggression from her recent enemy on the east; but 
the years immediately ahead of us contain many inealeulable possi- 
bilities. The Covenant of the League of Nations provides for military 
action for the protection of its members only upon advice of the 
Council of the League—advice given, it is to be presumed, only upon 
deliberation and acted upon by each of the governments of the 
member states only if its own judgment justifies such action. The 
object of the special treaty with France which I now submit to you is 
to provide for immediate military assistance to France by the United 
States in case of any unprovoked movement of aggression against 
her by Germany without waiting for the advice of the Council of 
the League of Nations that such action be taken. It is to be an 
arrangement, not independent of the League of Nations, but under it. 

It is, therefore, expressly provided that this treaty shall be made 
the subject of consideration at the same time with the treaty of peace 


1 Senate Document No. 63, 66th Congress, Ist session. 
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with Germany; that this special arrangement shall receive the ap- 
proval of the Council of the League; and that this special provision 
for the safety of France shall remain in force only until, upon the 
application of one of the parties to it, the Council of the League, 
acting, if necessary, by a majority vote, shall agree that the provi- 
sions of the Covenant of the League afford her sufficient protection. 

I was moved to sign this treaty by considerations which will, I 
hope, seem as persuasive and as irresistible to you as they seemed to 
me. We are bound to France by ties of friendship which we have 
always regarded, and shall always regard, as peculiarly sacred. She 
assisted us to win our freedom as a nation. It is seriously to be 
doubted whether we could have won it without her gallant and 
timely aid. We have recently had the privilege of assisting in 
driving enemies, who were also enemies of the world, from her soil; 
but that does not pay our debt to her. Nothing can pay such a 
debt. She now desires that we should promise to lend our great 
force to keep her safe against the power she has had most reason to 
fear. Another great nation volunteers the same promise. It is one 
of the fine reversals of history that that other nation should be the 
very Power from whom France fought to set us free. A new day 
has dawned. Old antagonisms are forgotten. The common cause of 
freedom and enlightenment has created new comradeships and a 
new perception of what it is wise and necessary for great nations to 
do to free the world of intolerable fear. Two governments who wish 
to be members of the League of Nations ask leave of the Council of 
the League to be permitted to go to the assistance of a friend whose 
situation has been found to be one of peculiar peril, without awaiting 
the advice of the League to act. 

It is by taking such pledges as this that we prove ourselves faithful 
to the utmost to the high obligations of gratitude and tested friend- 
ship. Such an act as this seems to me one of the proofs that we are a 
people that sees the true heart of duty and prefers honor to its own 
separate course of peace. 

Wooprow WILson. 


THE Waite Howse, July 29, 1919. 


| 
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STATEMENT OF PRESIDENT WILSON REGARDING THE DISPOSITION 
OF FIUME? 


Paris, April 23, 1919. 


In view of the capital importance of the questions affected, and 
in order to throw all possible light upon what is involved in their 
settlement, I hope that the following statement will contribute to 
the final formation of opinion and to a satisfactory solution. 

When Italy entered the war she entered upon the basis of a 
definite, but private, understanding with Great Britain and France, 
now known as the Pact of London. Since that time the whole face of 
circumstances has been altered. Many other Powers, great and small, 
have entered the struggle, with no knowledge of that private under- 
standing. The Austro-Hungarian Empire, then the enemy of Europe 
and at whose expense the Pact of London was to be kept in the event 
of victory, has gone to pieces and no longer exists. Not only that. 
The several parts of that Empire, it is now agreed by Italy and all 
her associates, are to be erected into independent states and associated 
in a League of Nations, not with those who were recently our enemies, 
but with Italy herself and the Powers that stood with Italy in the 
great war for liberty. We are to establish their liberty as well as 
our own. They are to be among the smaller states whose interests 
are henceforth to be as scrupulously safeguarded as the interests of 
the most powerful states. 

The war was ended, moreover, by proposing to Germany an armis- 
tice and peace which should be founded on certain clearly defined 
principles which should set up a new order of right and justice. 
Upon those principles the peace with Germany has been conceived, 
not only, but formulated. Upon those principles it will be executed. 
We cannot ask the great body of Powers to propose and effect peace 
with Austria and establish a new basis of independence and right in 
the states which originally constituted the Austro-Hungarian Empire 
and in the states of the Balkan Group on principles of another kind. 
We must apply the same principles to the settlement of Europe in 
those quarters that we have applied in the peace with Germany. 
It was upon the explicit avowal of those principles that the initiative 


1 Chicago Tribune, Paris Edition, Thursday, April 24, 1919, p. 1. 
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for peace was taken. It is upon them that the whole structure of 


peace must rest. 
If those principles are to be adhered to, Fiume must serve as the 


outlet and inlet of the commerce, not of Italy, but of the lands to 
the north and northeast of that port: Hungary, Bohemia, Roumania, 
and the states of the new Jugo-Slavie group. To assign Fiume to 
Italy would be to create the feeling that we had deliberately put the 
port upon which all these countries chiefly depend for their access 
to the Mediterranean in the hands of a Power of which it did not 
form an integral part and whose sovereignty, if set up there, must 
inevitably seem foreign, not domestic or identified with the commer- 
cial and industrial life of the regions which the port must serve. It 
is for that reason, no doubt, that Fiume was not included in the Pact 
of London, but there definitively assigned to the Croatians. 

And the reason why the line of the Pact of London swept about 
many of the islands of the eastern coast of the Adriatic and around 
the portion of the Dalmatian coast which lies most open to that sea 
was not only that here and there on those islands and here and there 
on that coast there are bodies of people of Italian blood and con- 
nection, but also, and no doubt, chiefly, because it was felt that it was 
necessary for Italy to have a foothold amidst the channels of the 
eastern Adriatic in order that she might make her own coasts safe 
against the naval aggression of Austria-Hungary. But Austria-Hun- 
gary no longer exists. It is proposed that the fortifications which the 
Austrian Government constructed there shall be razed and perma- 
nently destroyed. It is part, also, of the new plan of European order 
which centers in the League of Nations that the new states erected 
there shall accept a limitation of armaments which puts aggression 
out of the question. There can be no fear of the unfair treatment 
of groups of Italian people there because adequate guarantees will 
be given, under international sanction, of equal and equitable treat- 
ment of all racial or national minorities. 

In brief, every question associated with this settlement wears a 
new aspect,—a new aspect given it by the very victory for right for 
which Italy has made the supreme sacrifice of blood and treasure. 
Italy, along with the four other great Powers, has become one of the 
chief trustees of the new order which she has played so honorable 
a part in establishing. 

And on the north and northeast her natural frontiers are com- 
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pletely restored, along the whole sweep of the Alps from northwest 
to southeast to the very end of the Istrian peninsula, including all 
the great watershed within which Trieste and Pola lie and all the 
fair regions whose face nature has turned towards the great peninsula 
upon which the historic life of the Latin people has been worked out 
through centuries of famous story every since Rome was first set 
upon her seven hills. Her ancient unity is restored. Her lines are 
extended to the great walls which are her natural defence. It is 
within her choice to be surrounded by friends; to exhibit to the newly 
liberated peoples across the Adriatic that noblest quality of great- 
ness, Magnanimity, friendly generosity, the preference of justice 
over interest. 

The nations associated with her, the nations that know nothing 
of the Pact of London or of any other special understanding that 
lies at the beginning of this great struggle and who have made their 
supreme sacrifice also in the interest, not of national advantage or 
defence, but of the settled peace of the world, now unite with her 
older associates in urging her to assume a leadership which cannot be 
mistaken in the new order of Europe. 


America is Italy’s friend. Her people are drawn, millions strong, 
from Italy’s own fair countrysides. She is linked in blood as well 
as in affection with the Italian people. Such ties can never be broken. 
And America was privileged, by the generous commission of her 


associates in the war, to initiate the peace we are about to consum- 
mate,—to initiate it upon terms she had herself formulated, and in 
which I was her spokesman. The compulsion is upon her to square 
every decision she takes a part in with those principles. She can 
do nothing else. She trusts Italy, and in her trust believes that Italy 
will ask nothing of her that cannot be made unmistakably consistent 
with these sacred obligations. Interest is not now in question, but 
the rights of peoples, of states new and old, of liberated peoples and 
peoples whose rulers have never accounted them worthy of right; 
above all the right of the world to peace and to such settlements of 
interest as shall make peace secure. 

These, and these only, are the principles for which America has 
fought. These, and these only, are the principles upon which she 
can consent to make peace. Only upon these principles, she hopes 
and believes, will the people of Italy ask her to make peace. 
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REPLY OF SIGNOR ORLANDO, PREMIER OF ITALY, REGARDING THE 
DISPOSITION OF FIUME * 


Paris, April 24, 1919. 


Yesterday, while the Italian delegation was assembled discussing 
an alternative proposal sent to it from the British Prime Minister, 
which had as object the conciliation of the opposing tendencies mani- 
fested on the subject of the Italian territorial aspirations, the Paris 
newspapers published a message from Mr. Wilson, the President of 
the United States, in which he expressed his own opinion in regard 
to some of the most serious problems that have been submitted to 
the judgment of the Conference. 

The employment of a direct appeal to the different peoples is 
certainly an innovation in international relations. It is not my in- 
tention to complain about it, but I take official notice of it in order 
to follow this principle in my turn, inasmuch as this new system with- 
out doubt will contribute to giving the peoples a broader participation 
in international questions, and inasmuch as I have always personally 
been of the opinion that such participation was a sign of a new era. 
However, if such appeals are to be considered as being addressed 
to peoples outside of the governments which represent them, I should 
say, almost in opposition to their governments, I should have great 
regret in calling to mind that this procedure, which, until now, has 
been used only against enemy governments, is today for the first time 
being used against a government which has been, and counts on re- 
maining, a loyal friend of the great American Republic—against 
the Italian Government. 

I could also complain that such a message, addressed to the people, 
has been published at the very moment when the Allied and Asso- 
ciated Powers were negotiating with the Italian Government, that is 
to say, with the very government whose participation had been 
solicited and appreciated in numerous and serious questions which, 
up to now, had been dealt with in intimate and complete solidarity. 

To oppose, so to speak, the Italian Government and people would 
be to admit that this great free people could submit to the yoke of 
a will other than its own, and I shall be forced to protest vigorously 
against such suppositions, unjustly offensive to my country. 

1 New York Herald, Paris Edition, April 25, 1919, p. 1. 
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I now come to the contents of the President’s message: it is de- 
voted entirely to showing that the Italian claims, beyond certain 
limits defined in the message, violate the principles upon which the 
new régime of liberty and justice among peoples must be founded. 
I have never denied these principles, and President Wilson will do 
me the justice to acknowledge that in the long conversations which 
we have had, I have never relied on the formal authority of a treaty 
by which I knew very well that he was not bound. In these con- 
versations I have relied solely on the force of reason and justice upon 
which I have always believed and still believe the aspirations of Italy 
are solidly based. I have not had the good fortune of convincing 
him: I regret it sincerely, but President Wilson himself has had the 
kindness to recognize, in the course of our conversations, that truth 
and justice are the monopoly of no one, and that all men are subject 
to error. 

While remarking that more than once the Conference has been 
brought to change its sentiments radically when it was a question 
of applying these principles, I do not believe that I am showing dis- 
respect towards this high assembly. On the contrary, these changes 
have been, and still are, the consequence of all human judgment. I 
mean to say only that experience has proved all the difficulties which 
are met in the application of these principles of an abstract nature 
to infinitely complex and varied concrete cases. Thus, with all defer- 
ence, but all firmness, I consider the application made by President 
Wilson in his message of his principles to Italian claims is unjustified. 

It is impossible for me, in a document of this nature, to repeat 
the detailed proofs which have been produced in great abundance. I 
shall only say that one cannot accept without reservation the state- 
ments according to which the downfall of the Austro-Hungarian 
Empire implies a reduction of the Italian aspirations. It is even per- 
missible to believe the contrary, that is to say, that at the very moment 
when all the varied peoples which constituted that empire seek to 
organize themselves according to their ethnic and national affinities, 
the essential problem set by the Italian claims can and must be com- 
pletely solved. Now this problem is that of the Adriatic, in which 
is summed up all the rights of Italy, both ancient and modern, all 
her martyrdom throughout the centuries and all the benefits which 
she is destined to bring to the great international community. 

The presidential message affirms that with the concessions which 
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she has received Italy would attain the barrier of the Alps, which are 
her natural defences. This is a concession of vast importance on 
condition that the eastern flank of that barrier does not remain un- 
covered and that there be included among the rights of Italy the 
line from Monte Neveso separating the waters which flow toward the 
Black Sea from those which flow into the Mediterranean. 

Without that protection a dangerous breach would remain open 
in that admirable natural barrier of the Alps, and it would mean 
the rupture of that unquestionable political, historical and economic 
unity constituted by the peninsula of Istria. 

I believe, moreover, that he who can proudly claim that it was 
he who proclaimed to the world the right of self-determination of 
nations, is the very person who must recognize this right to Fiume, 
ancient city, which proclaimed its Italianity even before the Italian 
ships were near; to Fiume, admirable example of national conscious- 
ness perpetuated throughout the centuries. To deny it this right 
for the sole reason that it has to do only with a small community, 
would be to admit that the criterion of justice toward nations varies 
according to their territorial expansion. And if, to deny this right, 
we fall back on the international character of this port, we see Ant- 
werp, Genoa, Rotterdam—all international ports serving as an outlet 
for a variety of nations and regions without their being obliged to 
pay dearly for this privilege by the suppression of their national 
consciousness. 

And ean one describe as excessive the Italian aspiration for the 
Dalmatian coast, this boulevard of Italy throughout the centuries, 
which Roman genius and Venetian activity have made noble and 
great, and whose Italianity, defying all manner of implacable perse- 
eution throughout an entire century, today shares with the Italian 
nation the same feelings of patriotism? In regard to Poland, the 
principle is held forth that denationalization obtained by violent and 
arbitrary methods cannot constitute rights. Why not apply the 
same principle to Dalmatia? 

And if we wish to support this rapid synthesis of our good national 
rights by cold statistical facts, I believe I can state that among the 
various national reorganizations which the Peace Conference has 
already brought about or may bring about in the future, none of the 
reorganized peoples will count within its new frontiers a number 
of people of another race proportionately less than that which would 
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be assigned to Italy. Why, therefore, is it especially the Italian 
aspirations that are to be suspected of imperialistic cupidity? 

Despite all these reasons, the history of these negotiations will 
demonstrate that the firmness which was necessary to the Italian 
delegation was always accompanied by a great spirit of conciliation 
in seeking the general agreement that we all wisied for fervently. 

The Presidential message ends by a warm declaration of friend- 
ship of America toward Italy. I answer in the name of the Italian 
people and I proudly claim this right and this honor, which is due 
to me as the man who in the most tragic hour of this war uttered 
to the Italian people the ery of resistance at all costs: this ery was 
heard and answered with a courage and abnegation of which few 
examples can be found in the history of the world. And Italy, thanks 
to the most heroic sacrifices of the purest blood of her children, 
has been able to climb from an abyss of misfortune to the radiant 
summit of the most brilliant victory. It is, therefore, in the name of 
Italy that, in my turn, I express the Italian people’s sentiment of 
admiration and deep sympathy for the American people. 


EFFECT OF RESERVATIONS AND AMENDMENTS TO TREATIES 


Extract from Speech of Hon. Frank B. Kellogg in the U. 8. Senate, 
Thursday, August 7, 1919, on the Treaty of Peace with Germany.' 


The effect of reservations and amendments to treaties has been 
considered by the Supreme Court in a number of cases: Doe v. 
Braden (16 How. 622); New York Indians v. United States (170 
U. S. 1); Arkansas v. Kansas and Texas Coal Co. (183 U. S. 185); 
the Diamond Ring case (183 U. S. 176). 

In Doe v. Braden (16 How. 635), the effect of a reservation as to 
the validity of certain grants made by the King of Spain in Florida 
pending the negotiation of the treaty was considered, and Chief 
Justice Taney, writing the opinion of the court, said: 

We have made this statement in relation to the negotiations and correspon- 
dence between the two governments for the purpose of showing the circumstances 
which oceasioned the introduction of the eighth article, confirming Spanish grants 
made before the 24th of January, 1818, and annulling those made afterward; and 
also for the purpose of showing how it happened that the three large grants by 


1 Congressional Record, Vol. 58, No. 66, p. 3976, at p. 3981. 
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name were declared to be annulled in the ratification and not by a stipulation 
in the body of the treaty. But the statement is in no other respect material. 
For it is too plain for argument that where one of the parties to a treaty at the 
time of its ratification annexes a written declaration explaining ambiguous lan- 
guage in the instrument or adding a new and distinct stipulation and the treaty 
is afterward ratified by the other party with the declaration attached to it and 
the ratifications duly exchanged, the declaration thus annexed is a part of the 
treaty and as binding and obligatory as if it were inserted in the body of the 
instrument. The intention of the parties is to be gathered from the whole instru 


ment as it stood when the ratifications were exchanged. 


In the ease of New York Indians v. United States (170 U. S. 1), 
a reservation adopted by the Senate, which was not submitted to the 
Indian tribes or published by the President as a part of the treaty, 
was held not binding. 

Mr. Justice Brown, writing the opinion of the court, said: 


The power to make treaties is vested by the Constitution in the President and 
Senate, and, while this proviso was adopted by the Senate, there is no evidence 
that it ever received the sanction or approval of the President. It cannot be con 
sidered as a legislative act, since the power to legislate is vested in the President, 
Senate, and House of Representatives. There is something, too, which shocks the 
conscience in the idea that a treaty can be put forth as embodying the terms of 
an arrangement with a foreign power or an Indian tribe, a material provision of 
which is unknown to one of the contracting parties, and is kept in the background 
to be used by the other only when the exigencies of a particular case demand it. 
The proviso never appears to have been called to the attention of the tribes, who 
would naturally assume that the treaty, embodied in the presidential proclama 
tion, contained all the terms of the arrangement. It is true that the proclama 
tion recites that the Senate did, on March 25, 1840, resolve that the treaty “to- 
gether with the amendments proposed by the Senate of the llth of June, 1838, 
have been satisfactorily acceded to and approved of by said tribes,” but, as the 
proclamation purported to set forth the treaty “word for word” as so amended, 
of course the amendments referred to were those embodied in the treaty as pub 


lished in the proclamation. 


In the case of Fourteen Diamond Rings (183 U. S. 176), a ques- 
tion similar to the one in De Lima against Bidwell arose. It appears 
that after the ratification of the treaty the Senate passed a resolu- 
tion by vote of 26 to 22, as follows: 

Resolved, etc., That by the ratification of the treaty of peace with Spain 
it is not intended to incorporate the inhabitants of the Philippine Islands into 
citizenship of the United States, nor is it intended to permanently annex said 
islands as an integral part of the territory of the United States; but it is the 
intention of the United States to establish on said islands a government suitable 
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to the wants and conditions of the inhabitants of said islands to prepare them 
for local self-government, and in due time to make such disposition of said 
islands as will best promote the interests of the United States and the in- 


habitants of the said islands. 


The court said: 

We need not consider the force and effect of a resolution of this sort, if 
adopted by Congress, not like that of April 20, 1898, in respect of Cuba, pre- 
liminary to the declaration of war, but after title had passed by ratified ces- 
sion. It is enough that this was a joint resolution; that it was adopted by 
the Senate by a vote of 26 to 22, not two-thirds of a quorum; and that it is 
absolutely without legal significance on the question before us. The meaning 
of the treaty cannot be controlled by subsequent explanations of some of those 
who may have voted to ratify it. What view the House might have taken as 
to the intention of the Senate in ratifying the treaty we are not informed, nor 
is it material; and if any implication from the action referred to could properly 
be indulged, it would seem to be that two-thirds of a quorum of the Senate did 
not consent to the ratification on the grounds indicated. 


Mr. Justice Brown, in a concurring opinion, stated more in detail 
his reasons for not giving effect to the resolution: 


It cannot be regarded as part of the treaty, since it received neither the 
approval of the President nor the consent of the other contracting power. A 
treaty in its legal sense is defined by Bouvier as ‘a compact made between two 
or more independent nations with a view to the public welfare” (2 Law Dic., 
1136), and by Webster as “an agreement, league, or contract between two or 
more nations or sovereigns, formally signed by commissioners, properly author- 
ized, and solemnly ratified by the sovereigns or the supreme power of each 
State.” 

In its essence it is a contract. It differs from an ordinary contract only 
in being an agreement between independent States instead of private parties. 
(Foster v. Neilson, 2 Pet., 253, 314; Head Money Cases, 112 U. S., 580.) By 
the Constitution (Art. II, sec. 2), the President “shall have power, by and with 
the advice and consent of the Senate, to make treaties, provided two-thirds of 
the Senators present concur.” Obviously the treaty must contain the whole 
contract between the parties, and the power of the Senate is limited to a ratifi- 
cation of such terms as have already been agreed upon between the President, 
acting for the United States, and the commissioners of the other contracting 
power. The Senate has no right to ratify the treaty and introduce new terms 
into it, which shall be obligatory upon the other power, although it may refuse 
its ratification, or make such ratification conditional upon the adoption of 
amendments to the treaty. If, for instance, the treaty with Spain had con- 
tained a provision in stating the inhabitants of the Philippines as citizens of 
the United States, the Senate might have refused to ratify it until this pro- 
vision was stricken out. But it could not, in my opinion, ratify the treaty and 
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then adopt a resolution declaring it not to be its intention to admit the in- 
habitants of the Philippine Islands to the privileges of citizenship of the United 
States. Such a resolution would be inoperative as an amendment to the treaty, 
since it had not received the assent of the President or the Spanish commis- 


sioners. 


While this is the well-settled rule respecting amendments to 
treaties, it is also equally well settled that in case of ambiguity or 
doubt in the application of the terms of a treaty reference is fre- 
quently made to the contemporary declarations of the negotiators 
who framed the treaties and to prior negotiations, not to make a treaty 
where the parties have failed to do so, nor to change the terms of 
the treaty actually made, but to determine the general object of 
the negotiations, the particular sense in which the terms, otherwise 
uncertain of application, were used at the time, or the conditions as 
they existed at the time of the conclusion of the treaty. (Crandall on 
‘‘Treaties, Their Making, etc.,’’ sec. 166.) 

The author there reviews a number of instances of the applica- 
tion of this rule, among others the case of United States v. Texas 
(163 U. S. 1, 23, 37), where the Supreme Court of the United States 
referred to the diplomatic correspondence that led to the treaty with 
Spain of February 22, 1819, ‘‘to show the circumstances under which 
the treaty of 1819 was made and to bring out distinctly two facts’’— 
(1) that the negotiators had access to the map of Melish, improved 
to 1818, and published at Philadelphia (expressly referred to in the 
treaty), and (2) that the river referred to in the correspondence as 
Red River was believed by the negotiators to have had its source 
near Santa Fé and the Snow Mountains. 

Again, in the Alaskan boundary tribunal Lord Chief Justice 
Alverstone, writing an opinion in support of the decision of a 
majority of the members of the tribunal for the purpose of giving 
construction to the meaning of the words employed in the treaty, 
referred to the meanings given to those words by the negotiators in 
their written communications during the course of the negotiations. 

In the case of the proceedings before the mixed commission con- 
stituted under the Jay treaty with Great Britain to determine the 
St. Croix River and its sources as described in the treaty a letter 
written by Franklin was considered for the purpose of establishing 
a map used by the negotiators, as there appeared to be no river in 
the region under consideration known by the name used in the treaty. 
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So an explanatory note filed by the Russian Minister as to the 
interpretation placed by his government on the treaty of 1824 be- 
tween the United States and Russia was at a later period used by 
the United States, who had succeeded Russia in all her rights to 
Alaska, in support of her contention in the Bering Sea controversy 
with Great Britain. (Crandall, p. 382.) 

One of the most striking instances of the use of these contempo- 
rary memoranda is given by Crandall in the case of the treaty be- 
tween the United States and Great Britain of April 19, 1850, where, 
after the adoption by the United States Senate of the resolution 
advising ratification, memoranda were filed by the negotiators in 
which it was stated that the language of Article 1—that neither 
party would ever ‘‘oceupy, or fortify, or colonize, or assume or 
exercise any dominion over Nicaragua, Costa Rica, the Mosquito 
Coast, or any part of Central America’’—was not understood by the 
contracting states, nor by themselves, to include the British settle- 
ment at Honduras and adjacent islands. 


Although the declaration of the American negotiator was given with the 
approval of the chairman of the Senate Committee on Foreign Relations, who 
professed to speak as to the understanding of the Senate—an assumption denied 
and much criticized later by different members—it formed no part of the treaty, 
not having been mutually agreed to by the treaty-making authorities of the 
two states. A main purpose of the treaty had been to do away with British 
pretensions in Centra] America, not to confirm them, and any exception to this 
general purpose and to the wording of the treaty should have been expressly 
stated. Whether Belize was or was not excepted from the operation of the 
treaty depended solely upon the geographical fact of its location without or 
within the boundaries of Central America as then known. But if this fact was 
not clearly ascertainable the memoranda, as expressions of those intimately 
connected with the formation of the article, could not be overlooked. (Crandall, 


p. 381.) 


At the conclusion of the convention at the First International 
Peace Conference, held at The Hague on July 29, 1899 (2 Malloy, 
2016-2032), the plenipotentiaries of the United States signed the 
Convention for the Pacific Settlement of International Disputes under 
reservation of the following declaration : 

Nothing contained in this convention shall be so construed as to require 


the United States of America to depart from its traditional policy of not in- 
truding upon, interfering with, or entangling itself in the political questions of 
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policy or internal administration of any foreign state; nor shall anything con- 
tained in the said convention be construed to imply a relinquishment by the 
United States of America of its traditional attitude toward purely American 


questions. 


It appears that the American delegates first declared this reser- 
vation on July 25, 1899, which was repeated when their signatures 
were placed on the convention as stated above. This action was re- 
ported to the President by the Secretary of State on December 19, 
1899, when the conventions were forwarded without comment or 
recommendation to the President for submission to the Senate. This 
convention was duly ratified by the Government of the United States, 
by and with the advice and consent of the Senate, on February 5, 
1900, the resolution being incorporated in the act of ratification 
deposited at The Hague, but there is no record of any comment from 
other Powers, although, of course, the other Powers ratified the 
treaty or accepted it with the reservations placed upon it. The 
Senate resolution of ratification, however, did not include a declara- 
tion of the reservation above referred to, which was enunciated by 
the plenipotentiaries at the time of signing the convention and by 
the President in his proclamation dated November 1, 1901. 

The reservation incorporated in the resolution of ratification by 
the Senate of the Convention for the Pacifie Settlement of Interna- 
tional Disputes concluded in the Second International Peace Confer- 
ence held at The Hague in 1907 is identical with the reservation to 
the convention declared by the United States delegates at the First 
International Peace Conference signed on July 29, 1899. 

Again, in ratifying the convention and protocol signed April 2, 
1906, after the Algeciras Conference, which regulated in the interest 
of the Powers commercial intercourse with northern Africa, the 


Senate resolved: 


That the Senate, as a part of this act of ratification, understands that the 
participation of the United States in the Algeciras Conference and in the forma 
tion and adoption of the General Act and Protocol which resulted therefrom 
was with the sole purpose of preserving and increasing its commerce in Morocco, 
the preservation of the life, liberty, or property of its citizens residing or travel- 
ing therein, and of aiding by its friendly offices and efforts in removing friction 
and controversy which seem to menace the peace between the Powers signatory 
with the United States to the treaty of 1880 and without purpose to depart from 
the traditional American foreign policy which forbids participation by the 
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United States in the settlement of political questions which are entirely European 


in their scope. 


In February, 1913, the Senate ratified the International Sanitary 
Convention signed at Paris, January 17, 1913, modifying the Inter- 
national Sanitary Convention of December 3, 1903, with the proviso: 


That the Senate advise and consent to the ratification of said convention 
with the understanding, to be expressed as a part of the instrument of ratifica- 
tion, that nothing contained in Article 9 thereof shall be deemed to prevent the 
United States from carrying out any special quarantine measures against the 
infection of its ports which might be demanded by unusual sanitary conditions. 


It does not appear that the treaty was referred back to the other 
Powers for approval of this proviso, nor that such action was re- 
quired, as there appears to be nothing in the ninth article which 
would prevent the United States from carrying out such special 
quarantine measures in the case referred to. 

On the other hand, the Senate, in ratifying the proposed arbitra- 
tion convention negotiated by Secretary Knox under date of August 
3, 1911, adopted as a part of the resolution of ratification a proviso— 


That the Senate advise and consent to the ratification of said treaty, with 
the understanding, to be made part of such ratification, that the treaty does 
not authorize the submission to arbitration of any question which affects the 
admission of aliens into the United States or the admission of aliens to the 
educational institutions of the several States, or the territorial integrity of 
the several States or of the United States, or concerning the question of the 
alleged indebtedness or moneyed obligations of any State of the United States, 
or any question which depends upon or involves the maintenance of the tradi- 
tional attitude of the United States concerning American questions commonly 
described as the Monroe Doctrine, or other purely government policy. 


President Taft, considering this proviso to be at variance with 
the provisions of the treaty and as constituting in effect an amend- 
ment to it, withdrew the treaty from further consideration, and no 
further action was taken upon it. 

It would seem, therefore, perfectly clear that a resolution of the 
Senate interpreting the treaty and clearly reserving American rights 
ean be made without destroying the binding effect of the ratification. 


Ft 
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(London). 


January, 1919. 
30 Russita. All Russian government under Admiral Kolchak an- 
nounced ministry. Personnel: Current History, 10 (Pt. 


1) : 485. 


February, 1919. 
8 PanamMa—UnItTep States. Commercial Travelers Convention 
signed. Congressional Record, June 4, 1919; P. A. U., 49:99. 


March, 1919. 

1 Korea. Declaration of independence made. A constitution was 
proclaimed on April 27th. Texts: Current History, 10 (Pt. 
2) : 132. 

7 Puppies. Philippine legislature passed a Declaration of pur- 
poses. Text: Current History, 10 (Pt. 2) :129. 

15 Austria. Personnel of cabinet announced with Dr. Karl Renner 
as Chancellor. Current History, 10 (Pt. 1) :470. 


774 


q 


92 


1 


1 


4 


re) 


9 


15 


CHRONICLE OF INTERNATIONAL EVENTS 775 


Crite—Great Briraix. A referendum treaty signed for estab- 
lishment of a peace commission. Summary of text: P. A. U., 
48: 716. 


Apri, 1919. 


Iraty. Announced that Italy had raised Adriatic blockade. 
London Times, April 1, 1919. 

BiockapE. Announced blockade would be raised as regards 
Poland, Esthonia, German-Austria, Turkey, Bulgaria, Czecho- 
Slovakia and new territories of Roumania and Serbia. London 
Times, April 1, 1919; London Gazette, April 4, 1919. 

LirHuANIA. Republic formally declared and A. Smatma elected 
president. Current History, 10 (Pt. 2) : 494. 

F'RANCE—SWITZERLAND. New economic convention with France 
ratified by Swiss Federal Council. London Times, April 11, 
1919; Le Temps, April 10, 1919. 

Spain—Great Brirary. Announced that a new commercial ar- 
rangement is about to be signed. London Times, April 9, 1919. 

Peace CONFERENCE. International labor program presented. 
Text: Current History, 10 (Pt. 1) :516. 

Croatia. Asks independence and protests against union with 
Serbia. Washington Post, April 11, 1919. 

Potanp. Hugh Gibson appointed American minister to Poland. 
New York Times, April 16, 1919. 

CzecHo-S.Lovakia. Richard Crane appointed American Minister 
to Czecho-Slovakia. New York Times, April 17, 1919. 

SWITZERLAND—GERMANY. Swiss Federal Council announces that 
the German Government will be recognized. London Times, 
April 19, 1919. 

ALBANIA. Albania asked Peace Conference for full independence. 
New York Herald, April 17, 1919. 

GrEECE—JuGOSLAVIA. Announced that treaty of alliance had 
been concluded. Current History, 10 (Pt. 1) : 428. 

GERMANY—JapPAN. Publication of text of alleged treaty. New 
York Times, April 19, 1919. 

CzECHO-SLOVAKIA—PoLAND. Reported a secret treaty has been 

signed. New York Herald, April 20, 1919. 


| 
| 
| 
| 
| 
| 
| 
1] 
1] 
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| 
19 
20 
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21 Germany. Allied conditions respecting Peace Conference ac- 
cepted by Germany. Personnel of German delegation. Cur- 
rent History, 10 (Pt. 1) : 382. 

21 Ex-Kaiser WILHELM. Belgian delegation to the Peace Confer- 
ence announced that Belgium would refuse to prosecute Kaiser 
Wilhelm, on the ground (1) that there is no tribunal com- 
petent to hear the charges against the Kaiser, (2) no provision 
in international law covering such cases, (3) that such action 
taken would be retroactive, (4) persons guilty of acts punish- 
able under criminal codes in anv of belligerents should be tried 
in the ordinary way. Current History, 10 (Pt. 1):420; New 
York Times, April 17, 1919. 

21 Walloons of Prussia. Ask to be disannexed from Prussia. New 
York Times, April 22, 1919. 


April 22-August 27. 

Roumanta—Huneary. On April 22 Hungary declared a war 
of defense against Roumania. On April 25th, Hungary asked 
an armistice, but refused terms offered on May 8th. Negotia- 
tions for armistice continued and a truce was established on 
May 10th. New York TJimes, April 22, May 2, 3, 9, 1919; 
Current History, 10 (Pt. 1):433. Fighting continued. and 
on August 4th, Roumanian troops occupied Budapest. London 
Times, August 7, 1919. On August 7th, the United States sent 
ultimatum to Roumania demanding withdrawal of severe 
armistice terms on pain of cessation of shipment of food to 
Roumania. Washington Post, August 8, 1919. Between 
August 6th and August 3lst notes were exchanged between 
the Peace Conference and Roumania, the latter still occupying 
Hungary. Texts of notes exchanged: London Times, August 
11, 15, 16, 28, 1919; Washington Post, August 15, 1919; 
Current History, 10 (Pt. 2): 480; Review of Reviews, 60:379. 

22 Eaypr. United States recognized British protectorate. Current 
History, 10 (Pt. 1):427; New York Times, April 26, 1919; 
London Times, April 25, 1919. 

28 LeaGuE or Nations. Created by the adoption of the revised 
Covenant at the Fifth Plenary Session of the Peace Con- 
ference. Text: London Times, April 29, 1919; Supplement 


‘) 


) 
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to this JourNaL, April, 1919, p. 128. On May 5th provisional 
organization of League of Nations was announced. Stéphen 
Pichon, Foreign Minister of France, presided as chairman, 
and Sir Eric Drummond assumed duties as Secretary General. 
London Times, May 7, 1919. On July 5th the Senate of 
Argentine Republic ratified the League of Nations, La Prensa, 
July 5, 1919. On August 5th, Senate of Chile approved en- 
trance of Chile into League of Nations. Washington Post, 
August 6, 1919. On August 17th, King of Spain signed law 
authorizing Spain to adhere to League Covenant. New York 
Sun, August 18, 1919. On July 11th it was announced that 
unless Switzerland adhered to the League within two months 
the seat of the League would be moved from Geneva. New 


York Times, July 12, 1919. 


Supreme Economie Council ends blacklisting and trade licensing. 


Washington Post, April 23, 1919. 


Mexico—Francre. Mexican Minister to France recalled. New 


York Times, April 24, 1919. 


tpril 14—June 6. 


o 


Fiume. President Wilson issued memorandum on Fiume April 


14th and a statement on April 23d. Reply of Premier Orlando, 
statement of Serbia to Great Britain and résumé of Italian 
claims. Current History, 10 (Pt. 1):405-415. Italian Pre- 
mier announced that the Italian delegation would leave Paris 
April 24th. Washington Post, April 24, 1919. On May 4th 
the delegation was invited to return to conference. New York 
Times, May 5, 1919. On June 6th the city of Fiume sent 
protest to United States Senate accusing President Wilson of 
hostility. Text: New York Times, June 7, 1919. 


Committee on Responsibility for War published report. Among 


others, ex-Kaiser, ex-King of Bulgaria, Admiral von Tirpitz, 
and General von Bissing are found subject to trial. New York 
Sun, April 25, 1919; Le Temps, April 24, 1919; London Times, 
April 24, 1919. 


ITALY—JuUGOSLAVIA. Italy refuses to keep agreement made in 


1918, which had been accepted by United States. Text: Wash- 
ington Post, April 26, 1919. 
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Cuina. Concessions to Germans in Hu-Kuang cancelled. New 
York Sun, April 27, 1919. 

SwITZERLAND—CZECHO-SLOVAKIA. Announced that Switzerland 
had recognized Czecho-Slovakia, subject to eventual delimita- 
tion of its frontiers. London Times, April 28, 1919. 

BLockADE. Germany was notified of raising of blockade. New 
York Times, April 29, 1919. 

JAPAN—CuHINA. Council of Three announced agreement by 
which Shantung Peninsula and Kiao-Chau were transferred 
to Japan, to be eventually returned to China. London Times, 
May 1, 1919; New York Times, May 1, 1919. On May Ist 
both Houses of Chinese Parliament ask Peace Conference for 
restoration of Kiao-Chau restrictions. New York Tribune, 
May 2, 1919; New York Times, May 2, 1919. On May 4th 
Chinese delegates delivered protest to M. Clemenceau relative 
to Shantung. Text: Current History, 10 (Pt. 1):444; (Pt. 
2):203. On July 16th Japan denied any agreement to return 
Shantung to China. New York Times, July 17, 1919; Current 
History, 10 (Pt. 2) : 539, 550. 

AFGHANISTAN. The son of Siraj-ul-Millat-Waddin proclaimed 
Emir. Current History, 10 (Pt. 1) : 424. 

3AVARIA. Soviet government at Munich overthrown. Washing- 
ton Post, May 1, 1919. 


May, 1919. 


1 


9 


bo 


bo 


Huneary. Czecho-Slovakia, Jugoslavia, and Roumania recog- 
nized Bela Kun. Text of notes: London J'imes, May 3, 1919. 

Hungary. Provisional anti-bolshevist government formed under 
Count Julius Karolyi with headquarters first at Arad and 
later at Szegedin. Current History, 10 (Pt. 2): 79. 

Spain. Senor Maura appointed Prime Minister. Personnel of 
cabinet: Current History, 10 (Pt. 1) : 433. 


Russta—Roumantia. Russian Soviet Government sent from 


Moscow an ultimatum to Roumania, demanding evacuation of 
Bessarabia, occupied since the signing of armistice. Current 
History, 10 (Pt. 1):483; London Times, May 3, 1919. On 
May 18th, the Russian Soviet Government at Moscow declared 
a state of war to exist between Red Russia and Roumania, 
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owing to the latter’s continued occupation of Bessarabia. 
Current History, 10 (Pt. 2): 87. On July 23d Bolshevist 
Russia offered peace to Roumania. New York Times, July 24, 
1919. 

Lenine announced alliance between Russian 
and Ukranian Reds against Roumania. New York Times, 
May 4, 1919. 

5 GerMANY. Von Jagow, former Foreign Minister, admitted that 
Germany manufactured a pretext for the war. Text: New 
York Times, May 6, 1919. 

5 Bruerum. Premier Delacroix, of Belgium, issued statement as 
to Belgian indemnity. Text: Current History, 10 (Pt. 1) : 424. 

} Frntanp. On July 20, 1917, the Finnish Diet declared its in- 
dependence of Russia, to which the Grand Duchy of Finland 
was ceded by the Treaty of Fredrikshamn, Sept. 17, 1809. 
London Times, May 7, 1919; Current History, 10 (Pt. 1) : 473. 
Finland was recognized by Great Britain on May 6th, by the 
United States on May 7th, London Tiines, May 13, 1919; by 
China, Aug. 13th, London Times, Aug. 14th; by Italy, June 
28th, London Times, June 28, 1919. On May 11th, Prince 
[voff, chairman of Russian commission in Paris, protested 
against the Entente Powers’ unconditional recognition of Fin- 
land’s independence. London Times, May 12, 1919. On June 
21st the Finnish Diet adopted a new constitution. London 
Times, June 24, 1919. On July 25th, Professor Karl Stahlberg 
was elected president of Finland. Professor Stahlberg is fifty- 
four years old, and was formerly professor of law in the Uni- 
versity of Helsingfors. He was Minister of Commerce in 1905, 
and afterward served as Prime Minister, and later as president 
of the Supreme Court. London Times, July 28, 1919. 

6 Co.Lontes. Mandatory Powers announced for German 
colonies. Current History, 10 (Pt. 1) : 449. 


May 7—June 28. 

GerMANY. Draft of treaty of peace delivered to the German 
delegates at Versailles. Current History, 10 (Pt. 1) : 381; Lon- 
don Times, May 8, 1919. On May 9th President Ebert pub- 
lished treaty. Text: Current History, 10 (Pt. 1):399. Text 
of Allied and German notes exchanged May 10th-June 16th. 
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London Times, May 12, 15, 24, 26, June 17, 1919; Current 
History, 10 (Pt. 2):1,191. On May 24th the Allied and Asso- 
ated Powers addressed notes to contiguous neutrals asking them 
if they would agree not to trade with Germany in case that coun- 
try refused to sign Peace Treaty. New York Sun, May 25, 1919. 
On June 17th the completed treaty was given to Germany. 
London Times, June 20, 1919; notes were exchanged June 17th. 
Texts: London Times, June 19, 24, 1919. On June 23rd notes 
were exchanged relative to German reservations. New York 
Times, June 23, 1919. On June 23d German National Assem- 
bly voted, 237 to 138, to sign treaty unconditionally. New York 
Times, June 23, 24,1919. Final exchange of notes, June 23rd, 
London Times, June 24, 1919. On June 28th, at 4 P.M., at 
Versailles, signatures were formally attached to (1) Peace 
treaty, (2) protocol relative to changes, and (3) protocol rela- 
tive to Rhine agreement. Texts: Current History, 10 (Pt. 
2) :196, 285; London Times, June 28, July 4, 1919. See also 
June 28, 1919. 

Costa Rica. Revolutionists issue proclamation naming Julian 
Acosta provisional president and asking recognition by Cen- 
tral American Republics. New York Times, May 8, 1919. 

Russia. Department of State announced that the Archangel 
Provisional Government has recognized the Omsk Government 
as the Provisional National Government of all Russia. New 
York Times, May 9, 1919. 

VORALBERG. By plebiscite 45,500 Voralbergers voted to join 
Switzerland and 11,000 registered against the proposal, which 
has now been referred by the Swiss Federal Council to a 
plebiscitum of the Swiss cantons interested. Voralberg has 
1,004 square miles of territory. London Times, May 13, 1919. 

ABYSSINIA. Abyssinia asked Peace Conference to name a protect- 
ing Power for her. New York Times, May 12, 1919. 

Unitep States—CuiLe. Parcel post convention signed. Wash- 
ington Post, May 13, 1919. 

Cuina. Agreement to aid China signed in Paris by Allied bank- 
ers. Text: New York Times, August 1, 1919. 

DENMARK. Danish Parliament adopted a resolution relative to 
Schleswig. Text: Current History 10 (Pt. 1) : 427. 

PoLANp. Premier Paderewski resigned, owing to refusal of 
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Polish Diet to support his promise to Peace Conference not to 
proceed against the Ukranians in East Galicia. Resignation 
not accepted. Current History, 10 (Pt. 2): 80. 

13-26 PoLanp-Ukrainia. Poland waged campaign against Ukrai- 
nians in East Galicia. On May 19th the Ukrainians requested 
an armistice, which was granted and negotiations transferred 
to Warsaw. On May 26th Polish Diet announced principle 
of autonomy would be adopted for captured region. Current 
History 10 (Pt. 2) :82. 

14 Germany. Blockade further relaxed by the Supreme Council. 
Text: London Times, May 15, 1919. 

14 Smyrna. Greek forces landed to administer the government in 
accordance with mandate received from the Allied and Asso- 
ciated Powers. Current History, 10 (Pt. 1):429; London 
Times, May 16, 1919; New York Sun, May 30, 1919. 

18 Persia. Through Mr. Tagizadeh, a member of the Persian Par- 
liament, a memorandum was addressed to the Peace Confer- 
ence. Summary: Current History, 10 (Pt. 2): TA. 

21 Eaypr. New eabinet formed with Mahomed Said Pasha as Prime 
Minister. Personnel: Current History, 10 (Pt. 2): 71. 

22 Iraty. United States, Great Britain and France send note to 
Italy requesting explanation of landing of Italian forees in 
Turkey. New York Times, May 23, 1919. 

23 NEWFOUNDLAND. Former Finance Minister, M. P. Cashin, formed 
new ministry. Personnel: Current History, 10 (Pt. 2): 74. 

24 Avsrria. President Seitz issued statement on peace terms. Text: 
Current History, 10 (Pt. 2): 49. 


May 25—July 24. 

AALAND ISLANDS. Swedish delegates handed note to Peace Con- 
ference relative to Swedish claim to the islands, asking plebis- 
cite. Text: Current History, 10 (Pt. 2):75. On June 3d the 
Landsthing of Aaland Islands sent to President Wilson and 
Peace Conference a resolution demanding reunion with Swe- 
den. New York Sun, June 4, 1919. On June 20th Sweden, in 
reply to a note from Finnish Government, repeated its pro- 
posal that a plebiscite be held in Aaland Islands, in accord- 
ance with principle of self-determination. London Times, June 
23, 1919. On July 24th report of Baltic Commission was pre- 
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sented to the Peace Conference. The commission recommended 
that the islands should be neutralized under the guarantee of 
the League of Nations. London Times, July 25, 1919. 


May 26—June 12. 

All Russian Government at Omsk. Exchange of notes between 
Council of Four and Admiral Kolchak, which resulted in an 
offer of assistance in food, supplies, and munitions. Texts: 
Current History, 10 (Pt. 2):90; London Times, May 27, 1919. 

27 Danzig. By order of the Peace Conference, the city was occu- 
pied by British and American marines. Current History, 10 
(Pt. 2) : 80. 

27 Unirep States—FInuanp. Thornwell Hays appointed Commis- 
sioner to Finland with rank of Minister Plenipotentiary. 
Washington Post, May 28, 1919. 

27 RuHeENISH Prussia. Petitioned Peace Conference to be separated 
from Prussia. Washington Post, May 28, 1919. 

27 Russta. The Council of Four and Japan inform Admiral Kol- 
chak he must recognize independence of Poland and Finland. 
New York Times, May 28, 1919 On June 5th, Kolchak replied. 
Text: London Times, June 9, 1919. 


May 28-August 26. 

Mexico—Unitep States. The United States sent note to Mexico 
demanding protection for Americans in Chihuahua from Villa. 
New York Times, June 19, 1919. On May 29th Mexico re- 
quested permission for Mexican troops to cross border in 
pursuit of bandits. Permission refused. New York Tribune, 
May 30, 1919. On June 14th American troops crossed Mexi- 
ean border and lifted the siege of Juarez, where Mexican 
federal troops had been besieged. The rebels were scattered. 
The Mexican Government, on June 17th, protested against 
this ‘‘ violation of Mexican sovereignty.’’ Current History, 10 
(Pt. 2) :73. On June 15th a further note on loss of American 
life and property was sent to Mexico. New York Sun, May 
16, 1919. On June 19th Mexico also accepted explanation of 
crossing of American troops, and promised to guard border 
and end rebel warfare there. New York Times, June 19-20, 
1919. On June 20th Mexico promised to punish bandits. New 
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York Times, July 21, 1919. On July 19th United States sent 
note to Mexico relative to recent attack on American sailors. 
New York Times, July 20, 1919. Mexican reply, New York 
Times, July 25, 1919. On August 14th President Wilson 
warned President Carranza that American lives and property 
must be protected. Text: New York Times, August 15, 1919. 
On August 18th the United States sent a punitive expedition 
to cross border and capture bandits. This expedition returned 
to American soil on August 26th. New York Times, August 
20, 27,1919. On August 21st Mexico protested against crossing 
of border by United States troops. New York Times, August 
22, 1919. 

RouMANIA. Royal decree signed emancipating the Jews of Rou- 
mania. Text: Current History, 10 (Pt. 2) : 243. London Times, 
June 3, 1919. 

SWITZERLAND. Refused to join in blockade against Germany as 
being a violation of neutrality. New York Times, May 30, 1919. 

GerMANy. North Sea fishing blockade partly relaxed by the 
Supreme Economie Council. London Times, April 30, 1919. 

Scuieswic. Plebiscite held in Schleswig. Northern section fav- 
ors Denmark, while middle sections favor Germany. Wash- 
ington Post, June 1, 1919. 


June, 1919. 
1-8 Rue Repusiic. On June Ist the Rhine Republic was pro- 


9) 


claimed in various Rhine cities, and Dr. Dorton was installed 
as Provisional President at Wiesbaden. Herr von Winterstein 
was named President of Palatinate. On June 3d Dr. Dorton 
asked recognition of the Allies, and the same day Germany 
sent protest to the Peace Conference charging French influence. 
On June 4th Chancellor Scheideman began proceedings against 
President Dorton for treason, and France ordered obedience 
to President Dorton. On June 7th the officials were ejected 
from government buildings and republic came to an end. 
Current History, 10 (Pt. 2):41; London Times, June 4, 5, 15; 
New York Times, June 4, 5; New York Herald, June 5, 1919. 

Norway. Refused to join in blockade against Germany. New 
York Times, June 3, 1919. 
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2 Costa Rica. Guatemala, Honduras and Nicaragua recognize 
belligerency of anti-Tinoco revolutionists. New York Tribune, 
June 3, 1919. 

2 TripouiTanta. King Victor Emmanuel signed decree giving na- 
tives a large share in administration of colony and wider rights 
of citizenship. Current History, 10 (Pt. 2) : 235. 

2-6 SEcoND PAN-AMERICAN COMMERCIAL CONFERENCE. Held in 

Washington, P. A. U., 49:1. July. 


~ 


June 2-September 10. 
Austria. Incomplete copy of treaty was formally handed Aus- 
trian delegation, headed by Dr. Carl Renner, at St. Germain-en- 
Laye. Final text of treaty delivered to delegation on June 
2ilst. Summary, Current History, 10 (Pt. 2);48: text of 
speeches, London Times, June 3, 1919; New York Times, June 
3, 1919. On September 6th, Austrian assembly voted to ratify 
treaty. Treaty signed at St. Germain, September 10, 1919. 
Text: Current History, 11 (Pt. 1): 21, 26, 1919. 
3 Great Britrain—JuGosLavia. Great Britain recognized Jugoslav 
Republic. London Times, June 3, 1919. 
GREAT BritaIN—KINGDOM OF SERBS, CROATS AND SLOVENES. 
Great Britain recognized kingdom of Serbs, Croats and 
Slovenes. London Times, June 3, 1919. 


3 BraziL—VENEZUELA. Agreement signed concerning diplomatic 

mail pouches. P. A. U., 49:99. July. 

3 PoLanp—Spain. Announced that Spain had recognized Poland. 
London Times, June 3, 1919. 

PoLAND. Department of State of the United States announced 
Polish Government has given assurances that Jews would be 
protected. New York Times, June 4, 1919. 

4 UxKrainta. Announced that the seat of government had been 

moved to Kamenetz-Padolsk. London Times, June 4, 1919. 


4 Costa Rica—UnitTep States. American marines landed at 
Punta Arenas and Port Limon, Costa Rica. New York Times, 
June 5, 1919. 

5 Portugau. President Castro of Portugal presents his resigna- 
tion to Congress, but upon request, withdraws it. New York 
Times, June 6, 1919. 
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Potanp—Norway. Norway recognized Poland. London Times, 
June 5, 1919. 

Austria—JuGosLAVIA. Armistice became effective at 7 p.m. 
Current History, 10 (Pt. 2) ; 50. 

RouMANIA—UKRAINIA. Ultimatum issued to Ukrainia, announc- 
ing Roumanian occupation of Kolomea and Stanislau. London 
Times, June 6, 1919. 

NICARAGUA—UNITED States. Nicaragua asks assistance from the 
United States to prevent invasion by Costa Rica. New York 
Times, June 9, 1919. 

BeLgrumM—Great Britain. Agreement signed concerning graves 
of British soldiers. Ratified by Belgian Senate, August 13th. 
London Times, August 14, 1919. 

LICHTENSTEIN. Principality of Lichtenstein asked recognition of 
Peace Conference. New York Times, June 10, 1919. 

Peace Conference telegraphed 
Hungarian Government that attacks on Czecho-Slovak forces 
must cease. Current History, 10 (Pt. 2):70. Reply of Bela 
Kun. Text: London Times, June 11, 18, 1919. 

Great Brirain—Urucuay. Arbitration treaty, ratified Febru- 
ary 11, 1919, was proclaimed by Great Britain. London Times, 
June 9, 1919. 

Cuina. President and cabinet resign. London Times, June 16, 
1919. 

GerMaANy—EstTHoniA. Marshal Foch ordered Gen. von der 
Goetz to cease hostilities against Esthonians. Current History, 
10 (Pt. 2):86. On June 16th armistice went into effect. 
London Times, June 17, 1919. Germans renewed hostilities 
on June 21st. London Times, June 24, 1919. 

FRANCE—SERBIA—CROATS—SLOVENES. France recognized King- 
dom of Serbs, Croats, and Slovenes. Le Temps, June 11, 1919. 

BreLgrumM—HOo.ianp. Statement made by M. Hymans, Belgian 
Foreign Minister, relative to negotiations between the two 
countries. London Times, June 12, 1919. 

Germany. Eighth German Peace Conference met, being a gen- 
eral meeting of the German peace associations and of the 
Bureau of International Law. London Times, June 16, 1919. 
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14 Russta—OLOoNIETS GOVERNMENT. Declaration of separation from 
Russia issued by Oloniets Government. London Times, June 
19, 1919. 

16 Spatin—CzeEcHo-SLovAKIA. Spain recognized the independence 
of Czecho-Slovakia. London Times, June 16, 1919. 

17 Hungary. Bela Kun replies to Allies’ second note. Text: Lon- 
don Times, June 18, 1919. 


June 17-July 4. 

TurkKry. Turkish delegation to Peace Conference presented a 
plea to be heard on June 17th. After exchange of notes, the 
delegates were advised that nothing would be gained by a 
longer stay in Paris, and on July 4th the mission left for 
Constantinople. Current History, 10 (Pt. 2) : 229. 

17 Diplomatic relations broken off. Lon- 
don Times, June 18, 1919. 

17 Greece—GreaT Britax. Greece denounced, as from Mareh 3, 
1919, the existing commercial agreements with Great Britain, 
but offered to renew them for successive periods of three 
months. The offer has been accepted. London Times, June 
18, 1919. London Gazette, June 17, 1919. 

20 CzecHo-Stovakia. A Soviet Republic set up. New York Times, 
June 21, 1919. 

20 Ecuapor—Co.LomsiA. Boundary agreement signed. New York 
Times, July 21, 1919. 

20 Iraty. Orlando cabinet resigned. London Times, June 21, 1919. 

20-26 Brazm. Dr. Epitacio Pessoa, president-elect of Brazil, ar- 
rived in United States, remaining till June 26th. New York 
Times, June 20-26, 1919. 

20 Germany. Cabinet resigned. New cabinet formed with Herr 
Bauer as Prime Minister, in place of Herr Scheidemann. Lon- 
don Times, June 21, 1919. Personnel: London Times, June 
23, 1919. 

24 Mucean. A Soviet Republic proclaimed in Mugan Province, the 
southern part of the Baku Government. The republic is to 
become federated with the Russian Soviet Republic. London 
Times, June 24, 1919. 

24 Beuterum. The Council of Four gave formal approval of the 
granting of priority to Belgium in the reparations to be paid 
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by the Germans to the amount of $500,000,000. The Council 
ratified plan to wipe out Belgium’s war debt by substituting 
Ferman peace bonds for Belgian obligations, the four Great 
Powers taking over the bonds. This was to be subject to the 
approval of the Parliaments of the four Powers. The Peace 
Treaty requires Germany to reimburse Belgium for all money 
Belgium has been foreed to borrow as the result of the viola- 
tion of the Treaty of 1839. Current History, 10 (Pt. 2) : 243. 
London Times, June 26, 1919. 

GERMANY—POoLAND. Warning issued to Germany by Peace Con- 
ference as to German opposition to establishment of Polish 
authority in territories granted Poland. Text: London Times, 
June 26, 1919. 

Russia. Japan refused to send troops to Kolchak unless Allies 
do the same. New York Herald, June 22, 1919. 

GeRMANY. Germans sunk their fleet at Scapa Flow. London 
Times, June 23, 1919. 

GERMANY—SvPREME CounciL. Exchange of notes relative to 
sinking of German fleet at Seapa Flow and the burning of 
French flags in Berlin. Current History, 10 (Pt. 2) : 225. 

PortuGAL. The Premier, Sefor Domingos Pereira, and cabinet 
resigned. London Times, June 28, 1919. Personnel of new 
eabinet. London Times, June 30, 1919. 

Peace ConFrerRENCE. On fifth anniversary of assassination of 
Archduke Ferdinand, the signatures were formally attached to 
the Peace Treaty, Protocol covering changes, and Protocol 
relative to Rhine agreement, at Versailles. A single copy of 
treaty was signed, to be deposited in French Foreign Office, 
authenticated copies to be furnished other Powers. Current 
History, 10 (Pt. 2):196; text, London Times, June 28, 1919; 
Supplement to this JourNaL for July, 1919. On July 9th the 
German National Assembly at Weimar voted 208 to 115 to 
ratify treaty with protocol and Rhine agreement. President 
Ebert signed ‘‘Ebert, President of German Empire.’’ New 
York Times, July 10, 1919; London Times, July 11, 1919. On 
July 31st royal assent was given to British act of ratification. 
On August 26th Belgium ratified the treaty. London Times, 
August 27, 1919. See also May 17—June 28. 


45) 
92 


788 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


28 FraNce—GreEAT Britain—UNitTep Treaties signed be- 
tween the United States and France and Great Britain and 
France, by terms of which the two Powers will come imme- 
diately to the aid of France if any unprovoked act of aggres- 
sion is made against her by Germany. The English treaty 
contains an additional provision that the treaty imposes no 
obligation on any of the dominions of the British Empire, 
unless and until it be approved by the Parliaments of each 
dominion interested. Text: Current History, 10 (Pt. 2) : 273. 
Supplement to this JouRNAL, pp. 411, 414. On July 31st royal 
assent was given to ratification by Great Britain. London 
Gazette, August 1, 1919. 

28 PoLanp. Treaty with Poland signed by the United States, France, 
Great Britain, Italy, and Japan. Text: Current History, 10 


(Pt. 2):278. Supplement to this JourNAL, p. 423. 


30 Breterum—Jvucostavia. Announced that Belgium has formally 
recognized Jugoslavia. London Times, June 30, 1919. 


30 GERMANY—SWITZERLAND. Export agreement concluded (which 
expires November 1, 1919) relative to coal, potassium, etc., and 
dairy and other produce. London Times, June 18, 1919. 


July, 1919. 

1 Russta—UNITEeED States. Soviet Government warned the United 
States that reprisals would be made in ease of arrest and de- 
tention of Russians in the United States. New York Times, 
July 2, 1919. 


1 Brterum—HOo.uanp. Belgium asked Holland for a parley re- 
garding frontiers. New York Times, July 2, 1919. 


2 RutNe-HEsse, OBERHESSEN, the PALATINATE and HeEssr-NASSAU. 
Republic declared under the leadership of Herr Ulrich, former 
Deputy for Darmstadt. London Times, July 3, 1919. 


3 Ex-Katser WILHELM. Premier Lloyd George announced in 
House of Commons that the ex-kaiser would be tried in Lon- 
don before an international tribunal composed of five eminent 
jurists representing Great Britain, United States, France, Italy 
and Japan. Current History, 10 (Pt. 2):222. Parliamentary 
Debates, London Times, July 4, 1919. 
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Peru. President Pardo ousted by Peruvian troops and Augusto 
B. Leguia proclaimed provisional president; inaugurated as 
president July 20, 1919. New York Times, 5, 6, 25, 1919; 
Current History, 10 (Pt. 2):246; P. A. U., 29:198. 

Turkey. Texts of secret treaties for dismemberment of Turkey 
published in Le Temps. The last of these were signed by 
France, Italy and Great Britain in 1917. Current History, 10 
(Pt. 2):247. New York Times, July 6, 1919. 

Brazi.—Unitep States. Trade arbitration pact signed. New 
York Times, July 6, 1919. 

AByssINIA. Abyssinian mission arrives in United States. Wash- 
ington Post, July 6, 1919. 

AvustriA—Soviet GOVERNMENT OF HunGary. Austria demanded 
recall of Hungarian Minister Czobel. Current History, 10 
(Pt. 2) : 229. 

Russia. Foreign legations seized. London Times, July 9, 1919. 

PoLAND—ARGENTINE Repusiic. Announced that Argentine Re- 
public had recognized Republic of Poland. London Times, 
July 8, 1919. 

Huneary. Council of Four sent ultimatum to Bela Kun de- 
manding immediate cessation of hostilities against Czechs. 
Current History, 10 (Pt. 2) : 272. 

GERMANY. Peace treaty ratified by National Assembly at 
Weimar. Ratifications deposited at Paris, July 11, 1919. Cur- 
rent History, 10 (Pt. 2): 218. 

NETHERLANDS OveERSEAS Trust. Upon request of Interallied 
Committee at The Hague, the Netherlands Overseas Trust 
consented to end the agreement concluded with the Associated 
Powers in London in December, 1918. London Times, July 
11, 1919. 

Kinepom or States. H. 
Percival Dodge appointed American Minister to Kingdom of 
Serbs—Croats—Slovenes. New York Times, July 11, 1919. 

HoLttaNnp—Auuies. Holland replies to note of Council of Five 
regarding reported escape of former German Crown Prince. 
New York Times, July 11, 1919. 

GERMANY. Rhine area control agreement made public. Text: 
London Times, July 11, 1919; supplement to this JourNAL, p. 
404. 
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Brazit. Dr. Pessoa proclaimed president. New York Times, 
July 11, 1919. 

JAPAN—GERMANY. ‘Text of alleged agreement revealed. New 
York World, July 11, 1919. Department of State and Japa- 
nese Embassy deny knowledge of treaty. New York Times, 
July 12, 19, 1919. 

Costa Rica—Nicaracua. Both countries decline mediation of 
Mexico. New York T7'imes, July 17, 1919. 

LusITANIA. Judge Julius M. Mayer, sitting in Admiralty Branch 
of United States District Court, dismissed claims for damages 
amounting to $25,000,000 and absolved the Cunard Company 
from liability for the sinking of the Lusitania, torpedoed by a 
German submarine May 7, 1915. The sinking was declared 
an illegal act on the part of the German Government. Current 
History, 10 (Pt. 2):234. New York Times, July 15, 1919. 
Text of decision of July 15, 1918, in this JourNA.L for October, 
1918, p. 862. 

INTERNATIONAL JOINT CoMMISSION. Ex-Senator Clark of Wyo- 
ming appointed to succeed the late James A. Tawney. Wash 
ington Star, July 16, 1919. 

GERMAN East Arrica. Blockade raised. London Times, July 
30, 1919; London Gazette, July 29, 1919. 

HOLLAND—SWITZERLAND. Dutch admit Switzerland’s claim as a 
riparian state to right of navigation of the river Rhine. New 
York Tribune, July 17, 1919. 

3IRKENFELD. A republic was proclaimed at Birkenfeld, in area 
of occupation. New York Times, July 17, 1919. 

UnitTep States—F Rance. Navigation treaty signed. Washing- 
ton Post, July 18, 1919. 

Unitep United States 
Senate advised ratification of arbitration treaties with Italy, 
Spain and Netherlands. Congressional Record, July 17, 1919. 

Russia. Publication of message from Secretary Polk to Col. 
E. M. House concerning Kolchak. Text: New York Times, 
July 19, 1919. Later stated to be a private message to Col. 
House from Arthur Bullard of Committee on Public Informa- 
tion. New York Times, July 20, 1919. 
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19 Mexico—Unirep Srates. Announced that Mexico claims ban 
on arms has been lifted. On July 25th President Wilson 
issued proclamation, again placing an embargo on shipment 
of arms to Mexico. New York Times, July 26, 1919. 

21-24 Great Brirary. House of Commons passed both Paris 
treaties without change. House of Lords ratified them on 
July 24th. New York Sun, July 23, 25, 1919; London Times, 
July 25, 1919. 

INTERNATIONAL AiR NaviGATION. Publication of full text of 
convention drafted at Paris issued for information of public. 
The convention has not yet been approved formally by the 


Supreme Council. London Times, July 23, 1919. 

25 Mexico—Unirep States. President Wilson by proclamation 
places ban on shipment of arms to Mexico. New York Times, 
July 26, 1919. 

25 <Ausrria. Herr Otto Bauer, Prime Minister, resigned. London 
Times, July 28, 1919. 

26 Unirep Srares. Shipping Board announces that the United 
States has resumed trade with the world. New York Herald, 
July 27, 1919. 

25 Buuearta. Bulgarian delegation arrived in Paris. Current His- 
tory, 10 (Pt. 2) : 229. 

29 Unirep States—Cotomsia. United States Senate Foreign Rela- 
tions Committee by unanimous vote reported the treaty with 
Colombia. It earries an indemnity of $25,000,000, but no 
apology, and provides for recognition of Panama. Current 
History, 10 (Pt. 2): 417; Congressional Record, July 29. On 
August 7th the treaty recommitted to Foreign Relations Com- 
mittee. Congressional Record, August 7, 1919. 

31 Great Britain. Royal assent given to Peace Treaty. London 
Times, August 1, 1919. 

July 31-August 13. 

GERMANY. German Constitution adopted by the National Assem- 
bly at Weimar by 262 votes to 75. On August 13th constitu- 
tion was promulgated. Herr Gustav Adolph Bauer was ap- 
pointed Chaneellor. The National Assembly will bear the title 
Reichstag and the Bundesrat will replace the States or Federal 
Committee. London Times, August 15, 1919. London Times, 
August 2, 1919, text: Current History, 11 (Pt. 1): 86. 
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August, 1919. 


1 


1-22 
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Cuina. House of Representatives passed a bill declaring China 

at peace with Germany. A motion was adopted proposing to 
send a telegram of thanks to the United States Senate for 
stand taken on the Shantung question. London 7J'imes, August 
4, 1919. 
HuneGary. Government passed from control of Bela Kun to 
the Social Democrats. Bela Kun fled to Vienna where he was 
interned. Text of message to Peace Conference: London Times, 
August 4, 1919. On August 6th cabinet resigned and Arch- 
duke Joseph took over control with title of State Governor. 
London Times, August 8, 1919. On August 9th Archduke 
Joseph requested the recognition of the new government by 
the Peace Conference. Text: London Times, August 11, 1919. 
Personnel of new cabinet under Archduke Joseph: London 
Times, August 18, 1919. On August 22d Supreme Council 
sent note to Interallied Mission in Budapest refusing to 
recognize Archduke Joseph as head of Hungarian Govern- 
ment, whereupon Archduke and cabinet resigned. Text: 
London Times, August 25, 1919. 

Costa Rica. United States Senate adopted resolution (S. Res. 
105) asking President Wilson whether Nicaragua has been 
permitted to invade Costa Rica and why Costa Rica was not 
allowed to sign Peace Treaty. Secretary Lansing explained 
to the Senate why Tinoco was ignored. Congressional Record 
August 2, 1919. 

Mexico—Unitep States. Protest sent to Mexico relative to 
cancellation of concessions. New York Times, August 3, 1919. 

GERMANY — DenMaRK. Denmark formally recognized Ebert 
Government. London Times, August 7, 1919. 

INTERNATIONAL LABOR CONFERENCE. United States Senate passed 
a resolution authorizing President to call a general Interna- 
tional Labor Conference. Congressional Record, August 6, 
1919. 

PortuGcaL. Senhor Antonio Jose de Almeida was elected presi- 
dent of Portugal. London Times, August 8, 1919. 

CHina—JAPAN. President Wilson issued statement regarding 
Viscount Uchida’s reference to agreement of 1915 between 
China and Japan. Text: New York Times, August 7, 1919. 
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TurKEY—Greece. Turks have proclaimed ‘‘holy war’’ against 
Greeks landed at Panderma. New York Times, August 9, 1919. 

oF SERBS, CROATS AND SLOVENES. Spain for- 
mally recognized Kingdom of Serbs, Croats and Slovenes. 
London 7'imes, August 11, 1919. 

GERMANY— UNITED States. Announced that German potash may 
now be imported into the United States. London Times, Au- 
gust 8, 1919. 

INDIA—AFGHANISTAN. Peace signed at 11 a.m. This war began 
May 2d, when Afghan troops crossed the Indian border near 
Kuyber. London Times, August 9, 1919. 

Great BriraAInN—Persia. Two treaties signed—one political, the 
other defining the terms of a loan to be made to Persia by 
Great Britain. Texts: London Times, August 16, 1919. See 
editorial in this JouRNAL, p. 749. 

GERMANY—PoLAND. Negotiations begun in Berlin between rep- 
resentatives of the German and Polish Governments with regard 
to transfer from Germany to Poland of territories specified in 
Peace Treaty. London Times, August 13, 1919. 

JAPAN—GREAT Brirarn. Secretary Lansing announced that 
at the time of the Sino-American negotiations, Viscount Ishii 
concealed British-Japanese pact. New York Times, August 
12, 1919. 

AUSTRIAN Repusiic. Announced that the Inter-Allied Supreme 
Council had decided to recognize the new Austria as the ‘‘ Aus- 
trian Republic.’’ London Times, August 13, 1919. 

Unirep States—Great Briratn. Viscount Grey of Fallodon 
appointed special Ambassador to the United States. London 
Times, August 14, 1919. 

Costa Rica. President Tinoco fled from Costa Rica. Juan Bau- 
tiste Quiros seized government. New York Times, August 14, 
1919; London Times, August 15, 1919. On August 20th Costa 
Rica was informed that United States would recognize no 
government unless elected by people under the Costa Rican 
constitution. Washington Post, August 21, 1919. 

Russia. Announced that United States will send arms to Kol- 
chak. New York Times, August 14, 1919. 

Uxrarn1A—Pouanp. Note presented to British Foreign Office 
by Ukrainian Mission protesting against outrages alleged to 
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have been committed by Poles in Galicia, Kholm district and 
Volhynia, and asking that a commission of inquiry be ap- 
pointed. London Times, August 14, 1919. 

15 Firnutanp—Estuonia. Announced Finland has recognized the 
independence of Esthonia. London Times, August 15, 1919. 

15 Japan—Rvssia. Announced that Japan will inform Admiral 
Kolchak that she is unable to accede to his request to send 
several divisions against the Bolshevists. London T'imes, Au- 
gust 16, 1919. 

16 Death of Dr. Thomas Joseph Lawrence, an eminent authority on 
international law. Dr. Lawrence was born April 23, 1849, 
was educated at Cambridge and was the first Whewell scholar 
to be appointed. He was ordained a priest of the Anglican 
Church in 1874. His Principles of International Law passed 
through six editions and his Handbook of Public International 
Law through ten. Among his other books may be mentioned 
Essays on Some Disputed Questions in International Law, War 
and Neutrality in the Far East, and Documents Illustrative of 
International Law. He was a member of the Institut de Droit 
International, and was professor of international law at the 
University of Cambridge 1883-85, and at the University of 
Chicago 1892-93. London Times, August 18, 1919. 

16 Kinepom or Serss, Croats, SLOVENES. New cabinet announced. 
Personnel: London Times, August 18, 1919. 

17 Great Britartn—Mexico. Announced that Mexico had ordered 
Mr. H. A. Cummins, British chargé, to leave Mexico. London 
Times, August 18, 1919. 

19 Unirep States—France. Senate Judiciary Committee holds 
treaty with France not in violation of Constitution. New York 
Times, August 20, 1919. 


21 GERMANY—POLAND. Resolution adopted by conference between 
two governments. Text: London Times, August 22, 1919. 


21 Buwearta. Peace Treaty signed at Quai d’Orsay. New York 
Times, September 20, 1919. 

21 Frn~tanp—Unitep States. A. H. Saastamoingen, first Minister 
from Finland to United States, presents credentials. New York 
Times, August 22, 1919. 
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UKRAINIA—RouMANIA. Agreements signed allowing Ukrainia 
to transport munitions across Roumania. New York Herald, 
August 22, 1919. 

GeRMANY. Friedrich Ebert took oath of office as Imperial Presi- 
dent. New York Times, August 23, 1919. 

Unitep States—Canapa. Treaty signed providing for protec- 
tion of fish in the Pacific coastal and boundary waters. London 
Times, August 25, 1919. 

BeLerum. The Belgium Senate voted unanimously in favor of 
ratifying the Peace Treaty. London Times, August 27, 1919. 

Great Brirain—Be.ictum. Announced that Great Britain had 
transferred to Belgium the administration of Ruanda and 
Urundi in German East Africa. The League of Nations gives 
this mandatory to Great Britain. London Times, August 29, 
1919. 

Unitep Srates—Curna. Paul Reinsch, American Minister to 
China, resigned. New York Times, August 29, 1919. 

HoLtLanp — Announced that Holland had 
recognized Czecho-Slovakia. London Times, August 28, 1919. 

Turkey. Admiral Bristol was appointed High Commissioner to 
Constantinople. New York Times, August 29, 1919. 

Peru—Unirep States. The Leguia government of Peru recog- 
nized by the United States as the de facto government. Wash- 
ington Post, August 30, 1919. 

PoLAND—UKRAINIA. Announced that agreement as to boundaries 
had been signed. New York Sun, August 31, 1919. 

KATHRYN SELLERS. 
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GREAT BRITAIN ? 


Afghanistan. Papers regarding hostilities with, 1919. (Cd. 324.) 


1s. 14d. 

Aliens. Draft of an Order in Council to regulate the admission 
of aliens to the United Kingdom and the supervision of aliens in the 
United Kingdom after the war. (Cd. 172.) 3d. 

Aliens’ Restriction Order. Order in Council further amending. 
May 30,1919. (St. R. & O. 1919, No. 663.) 1s. 14d. 

——. July 11,1919. (St. R. & O. 1919, No. 861.) 114d. 

Anti-Dumping Legislation. Summary statement of the legislative 
provisions for the prevention of dumping in force in the Dominion 
of Canada, the Commonwealth of Australia, the Union of South 
Africa, and in the United States of America. (Cd. 265.) 2d. 

Arbitration Agreements between the United Kingdom and France, 
Italy, Spain, and the United States, Renewal of. (Treaty Series, 
1919, No. 2.) 1s. I4d. 

Arbitration Treaty between the United Kingdom and Uruguay, 
signed April 18, 1918. (Treaty Series, 1919, No. 3.) 1s. 14d. 

Armistices concluded between the Allied Governments and the 
xyovernments of Germany, Austria-Hungary and Turkey. (Cd. 53.) 
3d. 

Blockade of Germany, Conditions under which trading is per- 
missible since the. (Cd. 274.) 1s. 14d. 

Bolshevism in Russia. A collection of reports on. 
1919.) 1s. Abridged edition. Foreign Office. 8d. 

British Mission to South America, 1918. Correspondence respect 
ing the. (Miscellaneous No. 2, 1919.) 4s. 14d. 

France, Treaty respecting Assistance to, in the event of unpro- 
voked Aggression by Germany. Signed at Versailles, June 28, 1919. 
(Treaty Series, 1919, No. 6.) 2d. 

1 Parliamentary and Official Publications of Great Britain may be obtained 
for the amount noted, from the Superintendent of Publications, H. M. Stationery 
Office, Imperial House, Kingsway, London, W. C. 2. 
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France. Act of Parliament relating to. 9 and 10 Geo. V., Ch. 34. 
Germany, Economie Conditions prevailing in, December, 1918, to 
March, 1919. Reports by British army officers. With appendices. 
(Cd. 52.) 1s. 
——. Further reports, April, 1919. (Cd. 54.) 4d. 

League of Nations, Covenant of the, with a commentary thereon. 
(Miscellaneous No. 3, 1919.) 3d. 

Legal Procedure. Report of committee appointed to consider the 
conduct of legal proceedings between parties in the United Kingdom 
and parties abroad, and the enforcement of judgments and awards. 
(Cd. 251.) 4d. 

Naturalization. Return showing the particulars of all aliens to 
whom certificates of naturalization have been issued and whose oaths 
of allegiance have, during 1918, been registered at the Home Office; 
including information as to any aliens who have, during the same 
period, obtained acts of naturalization from the legislature, and par- 
ticulars of cases in which certificates of naturalization have been 
revoked within the same period. With summary. (H. C. Repts. and 
Papers, 1919, No. 74.) 4s. 14d. 

Peace Proposals made by His Holiness the Pope to the belligerent 
Powers, August 1, 1917, Correspondence relative to. (Cd. 261.) 3s. 

Peace Treaty between the Allied and Associated Powers and Ger- 
many, signed at Versailles, June 28, 1919. With maps. (Treaty 
Series, 1919, No. 4.) 4s. 6d. 

———. Supplementary protocol. (Treaty Series, 1919, No. 5.) 


———. Agreement with regard to the military occupation of 
the Rhine territories. (Treaty Series, 1919, No. 7.) 2d. 

———. Act of Parliament Relating to. 9 and 10 Geo. V., Ch. 33. 

~ . Declaration by the United States, Great Britain and 
France in regard to the occupation of the Rhine Provinces. (Cd. 
240.) 1s. 14d. 

———. Reply of the Allied and Associated Powers to the ob- 
servations of the German delegation on the conditions of peace. 
(Miscellaneous No. 4, 1919.) 11s. 14d. 

Persia, Agreement between His Britannic Majesty’s Government 
and. Signed at Teheran, August 9, 1919. (Persia No. 1, 1919.) 2d. 

Poland, Treaty of Peace between the United States of America, the 
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British Empire, France, Italy, and Japan. Signed at Versailles, 
June 28, 1919. (Treaty Series, 1919, No. 8.) 4s. 14d. 

Safety of Life at Sea. Order in Council, June 25, 1919, further 
postponing the coming into operation of the Merchant Shipping Con- 
vention Act, 1914, until January 1, 1920. (St. R. & O. 1919, No. 883.) 
1s. 14d. 

Trading with the Enemy. Poland. General license, April 1, 1919. 
(St. R. & O. 1919, No. 409.) 1s. 14d. 

German Austria. General license, April 3, 1919. 
R. & O. 1919, No. 422.) 1s. 14d. 

_ Occupied Territories on Right Bank of the Rhine. Gen- 
eral License, May 6, 1919. (St.-R. & O. 1919, No. 558.) 

——, Germany. General License, May 24, 1919. (St. R. & O. 
1919, No. 645.) 1s. 14d. 

——. Gifts of foodstuffs, clothing, etc., to enemy countries. 
General License, May 28, 1919. (St. R. & O. 1919, No. 656.) 1s. Yd. 

———. Opening Credits on Behalf of Enemies. General License, 
June 1, 1919. (St. R. & O. 1919, No. 686.) 1s. 14d. 

———. Dealings in German-owned Goods ex Enemy Vessels. Gen- 
eral License, June 6, 1919. (St. R. & O. 1919, No. 698.) 1s. Wd. 

———.. Fees in respect of patents, designs and trade-marks. 
General License, July 4, 1919. (St. R. & O. 1919, No. 840.) 1s. 14d. 

———. German Austria. General License, July 12, 1919. (St. 
R. & O. 1919, No. 872.) 1s. 14d. 

———. Germany. General License, July 12,1919. (St. R. & O 
1919, No. 873.) 1s. 14d. 

——. Hungary. General License, August 6, 1919. (St. R. & 
O. 1919, No. 994.) 1s. 14d. 

———. Proclamation, together with the consolidated list of per- 
sons and firms in countries, other than enemy countries, with whom 
persons and firms in the United Kingdom are prohibited from trad- 
ing. With notes for British merchants engaged in foreign trade. 
Complete to February 21, 1919. (No. 76a.) 8s. 14d. 

Turkish Prisons. Reports on conditions in. (Miscellaneous No. 
6, 1919.) 3d. 

War of 1914-1918. Naval and military despatches relating to 
operations. VIII. July, 1917, to June, 1918. 1s. 914d. 


(St. 


PUBLIC DOCUMENTS RELATING TO INTERNATIONAL LAW 799 


UNITED STATES ” 


Aliens. Deportation of certain undesirable aliens and denial of 
re-admission to those deported. Report to accompany H. R. 6750. 
July 22, 1919. 3 p. (H. rp. 143.) Immigration and Naturalization 
Committee. 

Alien Enemies. Deportation of interned alien enemies and con- 
victed alien enemies. Hearings on H. R. 6750, July 16 and 17, 1919. 
43 p. Immigration and Naturalization Committee. 

Alien Property Custodian. Detailed report of all proceedings 
under Trading with the Enemy Act, calendar year 1918, and to close 
of business on February 15, 1919. 607 p. 4 pl. Paper, 55c. 

Bolshevik Propaganda. Hearings before subcommittee pursuant 
to S. Res. 439 and 469, February 11-March 10, 1919. 1265 p. Judi- 
ciary Committee. 

Collisions at Sea. Rules to prevent collisions of vessels on Great 
Lakes. June 20, 1919. 7 p. (Dept. circular 231, 2d ed.) Bureau of 
Navigation. 

Colombia. Treaty signed at Bogota, April 6, 1914, between United 
States and Republic of Colombia, for settlement of their differences 
arising out of events which took place on Isthmus of Panama in 
November, 1903, showing amendments suggested by Committee on 
Foreign Relations. 1919. 7p. (S. doe. 64.) Senate. 

Constitutions of States at War, 1914-1918 (with bibliography) ; 
edited by H. F. Wright, 1919. vii. 679 p. State Department 

Costa Riea. Report to accompany S. Res. 105 requesting informa- 
tion whether Nicaragua has been or is permitted to invade Costa Rica, 
and why Costa Rica was not permitted to sign treaty of peace at Ver- 
sailles. July 14, 1919. 1p. (S. rp. 83.) Foreign Relations Com- 
mittee. 

—. Response to Resolution. August 21, 1919. 7 p. (S. 
doe. 77.) 

Crignier, Madame. Report in relation to claim presented by Gov- 
ernment of France on account of losses sustained by Madame Crignier 
in connection with search for body of John Paul Jones. July 21, 1919. 
13 p. (H. doe. 156.) 

2 Where prices are given, the document in question may be obtained for the 
amount noted, from the Superintendent of Documents, Government Printing 
Office, Washington, D. C. 
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Czecho-Slovaks. Executive order authorizing Secretary of State 
to discharge duties heretofore discharged by special committee for 
rendering financial assistance to Czecho-Slovak military forces in 
Siberia. July 18, 1919. 1p. (No. 3119.) State Department. 

Diplomatic and Consular Service. Information regarding ap- 
pointments and promotions in consular service of United States. 
(Reprint, 1919.) 18 p. State Department. 

Ellis, William T., correspondent of New York Herald, Information 
concerning alleged restraint of, by British authorities in Egypt. (S. 
doe. 45.) 3p. 

France. Message from President of United States transmitting 
agreement between United States and France, signed at Versailles, 
June 28, 1919, to secure Republic of France immediate aid of United 
States in ease of unprovoked aggression against her on part of Ger- 
many, and similar agreement between Great Britain and France 
signed at Versailles, June 28,1919. 15 p. (S. doc. 63.) French and 
English. Senate. 

Germany—Japan. Report to accompany S. Res. 110 requesting 
copy of treaty negotiated between Oda, Japanese plenipotentiary, 
and German Ambassador Lucius. July 14,1919. 2p. (S. rp. 84.) 
Foreign Relations Committee. 

Haitien Customs Receivership. Report, August 29-September 30, 
1916, and fiseal year ending September 30, 1917. 1919. 40 p. State 
Department. 

Immigration Laws, rules of May 1, 1917. 3d ed. March, 1919. 
101 p. map. Immigration Bureau. 

International High Commission. Proposed form of convention 
concerning commercial travelers. 5 p. 

International Labor Conference. Joint resolution to authorize 
the President to convene meeting of an international labor conference 
in Washington, D. C. August 15,1919. 1p. (Pub. Res. 9.) 5c. 

International Relations. Laws of 65th Congress relating to for- 
eign affairs, public resolutions and accompanying proclamations and 
executive orders. 220 p. House of Representatives. 

Ireland. Letter advising Senate that attention of M. Clemenceau, 
president of Peace Conference, had been invited to full text of Senate 
resolution of June 6, 1919, requesting American Peace Commission to 
procure hearing for representatives of the people of Ireland. June 
20,1919. 1p. (S. doe. 35.) 
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Jewish Persecutions in Poland, Roumania, and Galicia, Letter, in 
response to resolution, stating action taken by State Department 
before and in pursuance of resolution in matter of. 2p. (S. doc. 44.) 

League of Nations. Covenants of peace and articles of association 
proposed by Senator King. 8 p. Foreign Relations Committee. 

— Comparison of plan for League of Nations showing 
original draft as presented to commission with covenant as finally 
adopted at Peace Conference; also presentation speeches of President 
of United States relating thereto. 35 p. (S. doe. 7.) Corrected. 
(S. doc. 46.) Senate. 

———. Draft of Composite Covenant made by legal advisers 
of Commission on League of Nations. 8 p. (S. doc. 74.) Senate. 

American Draft of Covenant of League of Nations, with 
report of Commission of League of Nations. 25 p. (S. doc. 70.) 
Senate. 

Letters of Elihu Root relative to. 23 p. (S. doe. 41.) 
Senate. 

Mexico, Claims against. Report to accompany S. Res. 106 direct- 
ing Committee on Foreign Relations to investigate outrages on citizens 
of United States in Mexico. August 8, 1919. 1p. (S. rp. 145.) 
Foreign Relations Committee. 

——_—. Claims of American Citizens against, Response to resolu- 
tion requesting information as to. May 20,1919. 4p. (S. doe. 1.) 
State Department. 

———. Hearings on H. J. Res. 124 for appointment of commit- 
tee for investigation of Mexican situation. 1919. Pts. 1, 2, ii4+-1-152 
p. map. Rules Committee. 

—  —. Proclamation making it unlawful to export arms or 
munitions to. July 12,1919. 2p. (No. 1530.) State Department. 

———. Report, in response to resolution, in respect to claims 
against Mexico for destruction of life and property of American 
citizens in that country. August 1, 1919. 29 p. (S. doe. 67.) 

——-—. Report, in response to resolution, in respect to action 
taken by United States with relation to protection of landed estates 
of American citizens in Mexico. August 11,1919. 2p. (S. doe. 71.) 

Naturalization. Laws of 65th Congress relating to. 11 p. House 
of Representatives. 

North German Lloyd Dock Company and Hamburg-American 
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docks, Proclamation fixing compensation for. December 3, 1918. 
(No. 1504 A.) State Department. 
Passports. Message transmitting communication from Secretary 


of State suggesting that passport-control act of May 22, 1918, be 


extended for one year after peace shall have been concluded. August 
25,1919. 9p. (S. doe. 79.) 
Peace Treaty with Germany. 194 p. (S. doe. 49.) Senate. 
——. Protocol to, signed at Versailles, June 28, 1919. 8 p. 


(S. doe. 66.) French and English. Senate. 

—. Agreement between United States, Belgium, British 
Empire, and France, and Germany with regard to military ocecupa- 
tion of territories of the Rhine, signed at Versailles, June 28, 1919. 
7p. (S. doe. 75.);17p. (S. doe. 81.) French and English. Senate. 

—-. 1919. Provisional draft of economic clauses of, with 
explanatory headings and marginal comments for use of American 
delegates, presented to Senate Committee on Foreign Relations by 
Bernard Baruch. 68 p. (Senate Committee print.) Foreign Rela 
tions Committee. 

—. Report of conference between members of Senate Com 
mittee on Foreign Relations and President of United States at White 
House, August 19, 1919. 56 p. (S. doe. 76.) Foreign Relations 
Committee. 

———. Semi-official summary of treaty as handed to German 
plenipotentiaries May 7, 1919. 38 p. Senate. 

———. Information, in response to resolution, concerning pur- 
ported German-Japanese treaty, adjustment in reference to Shantung, 
and intimidation of Chinese peace delegates by Japan. August 11 
1919. 2p. (S. doe. 72.) 

Philippine Independence. Hearings before Committee on Philip- 
pines, Senate, and Committee on Insular Affairs, House, held jointly. 
144 p. Philippines Committee. 

Philippine Islands. Special reports on, by Wm. H. Taft. 
tary of War, January 23, 1908, and J. M. Dickinson, Secretary of 
War, November 23, 1910. 189 p. War Department. 

Poland. Agreement between United States, British Empire, 
France, Italy, and Japan, on the one hand, and Poland on the other 
hand, signed at Versailles, June 28,1919. 25 p. (S. doe. 82.) French 
and English. Senate. 


secre- 
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Radiotelegraphy. Views of Navy Department on radio com- 
munication. July 28,1919. 6p. (H. doe. 165.) Navy Department. 

Reconstruction (World War). Select list of references on eco- 
nomie reconstruction, including reports of British Ministry of Re- 
construction. 1919. 47 p. Paper, 10c. 

Seamen’s Act of March 4, 1915, as amended June 12, 1916. 25 p. 
House of Representatives. 

Siberia. Message, in response to resolution, informing Senate of 
reasons for sending United States soldiers to and maintaining them 
in Siberia, with statement by State Department issued August 5, 1918, 
relative to American-Japanese action in Siberia. July 25, 1919. 5 p. 

S. doe. 60.) 

St. Lawrence River Power Co., Interim order, opinions, and hear- 
ngs in matter of application of, for approval of construction and 
aintenance of submerged weir in south channel of St. Lawrence 
River near mouth of its power canal at Massena, N. Y. International 

Joint Commission on Boundary Waters between United States and 
Canada. 

Trading with the Enemy Act of October 6, 1917, as amended 
March 28 and September 24, 1918. 21 p. House of Representatives. 

Trading with the Enemy Act and amendments thereto, with proc- 

ations, executive orders, and orders issued by Acting Secretary 
of State, issued thereunder to April 8, 1919. 102 p. Alien Property 
Custodian. 

Treaty-making Power in Various Countries. Collection of memo- 
randa concerning negotiation, conelusion, and ratification of treaties 
and conventions, with excerpts from fundamental laws. 1919. 89 p. 
State Department. 

Treaties. Methods and procedure in foreign countries relative to 
ratification of treaties, also extracts from Executive Journal of Senate 
relative to proceedings in cases of treaties rejected by Senate. 1919. 
280 p. (S. doe. 26.) Senate. 

Proposed abrogation of. Response to resolution request- 
ing information concerning. May 20,1919. 39 p. (S. doe.2.) State 
Department. 

Wilson, President. Addresses, Boston, Mass., February 24, 1919, 
and New York, N. Y., March 4, 1919. 18 p. Paper, 5e. 
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Wilson, President. Addresses on first trip to Europe, December 
3, 1918-February 24, 1919. 58 p. Paper, 5e. Reprint with addi- 
tions. 60 p. Paper, 5e. 

——. Address to Senate, July 10, 1919, relating to peace treaty 
with Germany. 13 p. Paper, de. 

World War, 1914-1918, Estimate of number of men of principal 
nations engaged in, who were killed in battle or died of wounds. 4 p. 
(S. doe. 40.) War Department. 

GrorcE A. FINCH. 


JUDICIAL DECISIONS INVOLVING QUESTIONS OF 
INTERNATIONAL LAW 


HIS BRITISH MAJESTY’S PROCURATOR-GENERAL IN EGYPT VU. DEUTSCHE 
KOHLEN DEPOT GESELLSCHAFT ? 


Judicial Committee of the Privy Council 


(Lord Sumner, Lord Parmoor, and Lord Wrenbury) 


Decided December 13, 1918 


THis was an appeal and cross-appeal from a judgment of the 
Supreme Court for Egypt in Prize, by which certain tugs, motor- 
boats, lighters, and other craft, the property of the Deutche Kohlen 
Company, were declared to have belonged at the time of seizure to 
enemies of the Crown, and to have been properly seized as good and 
lawful prize, and they were directed to be detained until further 
orders. The Crown appealed from so much of the judgment as 
ordered that the craft should be detained only, and claimed that 
they should be condemned and confiscated. The company cross- 
appealed, and submitted that the craft were liable neither to con- 
demnation nor detention. 

The Solicitor-General and Mr. Gavin Simonds appeared for the 
Crown; Sir Erle Richards, K. C., and Mr. Balloch for the company. 

The Deutsche Kohlen Company, of Hamburg, had a branch at 
Port Said, where it supplied coal to passing steamers. It owned 
and used a number of tugs, motor-boats, and lighters, none of which 
was registered in the German Mercantile Marine. After the outbreak 
of war it carried on its operations under a limited license granted by 
the Egyptian Government, but ultimately the business was wound 
up and liquidated, and the company’s craft requisitioned and used 
by the British authorities. The crown claimed the condemnation 
of the eraft as belonging to enemies. Judge Grain rejected the 
company’s contention that the craft were exempt from capture under 
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Article 3 of the Eleventh Hague Convention, as being ‘‘ vessels em- 
ployed exclusively in coast fisheries, or small boats engaged in local 
trade.’’ But he held, contrary to the submission of the Crown, that 
the craft were ‘‘merchant ships’’ within the meaning of Article 2 
of the Sixth Hague Convention, and were liable only to be detained, 
not to be condemned or confiscated. From these decisions both parties 
appealed. 

The arguments were originally heard in February last, but were 
broken off to enable the Crown to procure from Egypt certain cor- 
respondence bearing on the question whether there had been any 
seizure of the craft. 

The Solicitor-General said that there had been no formal seizure, 
as any such act would have been a breach of the Suez Canal Con- 
vention, but he submitted that the steps taken by the authorities 
amounted to seizure in law. The possession of the craft by the naval 
and military forces was tantamount to seizure. 

Sir Erle Richards, K. C., contended that the evidence from 
Egypt showed that there had been no capture, and therefore the 
court had no jurisdiction, for it was necessary to have capture as a 
basis of the proceedings. The craft were merchant ships, which were 
not liable to seizure, and, besides, they had been working under a 
license from the Egyptian Government, and could not therefore be 
seized. They were also protected from seizure by the Suez Canal 
Convention. 

Lord Sumner, in delivering their Lordships’ considered judgment, 
said: The Vice-Admiralty Court at Alexandria decided this case on 
the application of The Hague Conventions, numbers VI (Arts. 1 and 
2) and XI (Article 3). The learned judge held that the craft were 
not immune from seizure, but only made a detention order against 
them. Accordingly there are cross-appeals. One party claims con- 
demnation, the other immediate release. Each prepared his case on 
the assumption that there had been a valid seizure and only sought 
to inquire, which convention, if either, applied, for if neither was 
applicable, condemnation followed. During the hearing it appeared 
that the record contained no account of the circumstances of the 
seizure, nor indeed expressly alleged any seizure at all, and although 
it might have been enough to have relied upon the recital in the 
decree under review, that the various craft were ‘‘lawfully seized 
as good and lawful prize,’’ on such a point their Lordships were 
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reluctant to refuse examination into the facts, when a doubt was 
brought to their notice. Accordingly they directed that further in- 
formation should be obtained from Egypt. The material now forth- 
coming is neither as explicit nor as simple as might have been ex- 
pected. Before the war the business of the Deutsche Kohlen Depot 
Gesellschaft in Egypt was to coal steamers passing through the Suez 
Canal. They owned a large fleet of lighters with the tugs required 
to tow them. Most of them were of steel, but a few were of wood. 
Four were water tank boats and the rest chiefly coal barges. There 
were also for general communication between ship and shore and 
for harbor business three fast launches. The tugs were about 57 by 
14 feet; their tonnage was about 27 tons, and their engines must 
have been of high power. The lighters, 77 in number, ranged from 
82 by 20 feet to 46 by 10 feet. Their average tonnage was nearly 
130 tons. Where they were built is not stated, though it is reason- 
able to suppose that all of them, except perhaps the wooden barges, 
had come out from Germany, but whether afloat or not is unknown. 
The tugs were capable of open sea voyages, but in fact they were 
only employed in Port Said harbor. The lighters were incapable 
of taking the open sea. When war broke out the company’s business 
was for some time allowed to proceed as before. About the end of 
1914 some of the lighters were requisitioned, and in October, 1915, a 
license was granted to the company to continue supplying the rest 
to the British Coaling Company (Limited). At the end of April, 
1916, this license was revoked, and an official was appointed by the 
General Officer Commanding in Egypt as receiver of the business, 
‘‘with instructions to liquidate the same.’’ He is styled the liquidator, 
and, in the name of the Deutsche Kohlen Depdét Gesellschaft, is re- 
spondent to this appeal. The proclamation under which he was ap- 
pointed appeared in the Journal Officiel Extraordinaire of January 
25, 1915, and provided that ‘‘every receiver shall have such powers 
as shall be prescribed in his instructions for managing the property 
entrusted to him,’’ but he appears to have been simply placed under 
the control of the licensing officer, to whose order he was bound to 
conform. His position was very different from that of a liquidator 
appointed in legal proceedings. His principal function appears to 
have been to hold possession of such of the craft as were not from 
time to time in the use and possession of the naval and military 
authorities, and with them to supply the requirements of the British 
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Coaling Company (Limited). Though variously employed and in 
various places the several craft have throughout been treated as one 
eoaling fleet and as an installation for a single business, physically 
divisible into units, but managed as a whole. 

During the early part of the war the Procurator-General, the 
present appellant, had been fully occupied in taking proceedings 
against ships and cargoes in the court of Alexandria, but in the 
spring of 1916 he decided to seek the condemnation of the fleet of 
the Deutsche Kohlen Depét Gesellschaft. He did not wish actually 
to lay hands on the individual units. They were numerous; they 
often had no one on board, some were here, some there; most of them 
were no doubt in the harbors of Port Said or Suez, but some were up 
the Canal and all were being usefully and indispensably employed 
for military, naval, or commercial purposes. He had also to con- 
sider, no doubt, the terms of the Suez Canal Conventions, since the 
course pursued in the case of The Pindos (32 The Times L. R., 489; 
[1916] 2 A. C., 193) was inapplicable to a fleet of such a size and 
character. Such of the craft as were not already in the hands of 
the naval and military authorities were in the possession of the 
liquidator, though physically scattered up and down. In May, 1916, 
he instructed the marshal of the Prize Court to report to him on 
the company’s floating craft, and he asked the liquidator to furnish a 
list of them in June. In July he saw the liquidator and intimated, 
to quote his affidavit: 

That I proposed:to take proceedings against the craft, and owing to the 
difficulty in serving on the particular craft, I would ask for an order for 
substituted service on him. It was then agreed between us that, as liquidator, 
he should, on proceedings being taken, continue to hold such of the tugs and 
lighters as were in his possession at the disposal of the Crown and the Prize 
Court. I also arranged with Mr. Bristow, manager of the British Coaling 
Depots, and with Mr. Lloyd Jones that the manipulation contract, which was 
being carried on by the liquidator, should continue to be so carried on as be- 


tween the Crown and the Coaling Depéts. 


He further informed the licensing officer what he desired to do, 
and with him ‘‘ecame to an understanding that the liquidator should 
hold the craft and continue to act on behalf of the Crown from the 
time the proceedings were instituted against the craft.’’ 

What, then, is the fair conclusion from all this? It is clear that 
the Procurator-General meant to bring this fleet before the Prize 
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Court with a view to its condemnation, and his general intention 
must have been to do whatever was necessary to give the court juris- 
diction. He desired to avoid taking physical possession of the craft 
seriatim, yet he equally desired that all should be validly seized. 
The liquidator, Mr. Lloyd Jones, had them under his control, and 
those which were not already in the hands of the naval and military 
officers of the Crown were being used by Mr. Bristow, above men- 
tioned. The liquidator does not contradict the Procurator’s evidence, 
and in prosecuting his cross-appeal did not question that the Vice- 
Admiralty Court had jurisdiction. 

Their Lordships take the possession respectively of the naval and 
military authorities and of the liquidator to have been, by agreement, 
the possession of the marshal of the Prize Court until proceedings 
were taken, and thereafter to have been ‘‘continued’’ on behalf of 
the court, the actual requirements of the forces and of the British 
Coaling Company being satisfied in the meantime and till further 
order. It is as though the Procurator had pointed to the fleet, 
assembled in the harbor under the liquidator’s eyes, and had said, 
‘‘Submit to treat this fleet as seized and undertake to do with the 
vessels as the court and its marshal may direct, or I will at once use 
foree, which I have at hand.’’ 

Their Lordships do not overlook the fact that both the Procurator 
and the liquidator elsewhere seem to suggest that the question was 
rather one of service of proceedings in rem than of capture, for they 
vive August 8, 1916, as the date of the seizure, which was actually 
the date when substituted service was effected on the liquidator. The 
liquidator, however, was chiefly concerned with his disbursements, 
and it was in this connection that the date of seizure was given to 
and aeeepted by the court as August 8th in an interlocutory applica- 
tion. Their Lordships do not think this sufficient to negative the 
inference to be drawn from the procurator’s account of his agreement 
with the liquidator, and as their Lordships are not asked to suppose 
that the Procurator completely overlooked the importance of seizure, 
they conclude that a sufficient seizure having been arranged by con- 
sent, the matter subsequently received no further attention. 

This view of the facts disposes of two other matters. In spite of 
a general statement, made on the application for leave to effect 
substituted service, that the craft to the number of eighty-five were 
in various places along the eanal and constantly changing their 
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position, no evidence is forthcoming to enable any one lighter to be 
discriminated from the rest, and the coal barges must for the most 
part have been kept in the harbors of Port Said and Suez. Sir Erle 
Richards for the liquidator stated to their Lordships that on the 
present materials he could not ask for a decision, that the craft were 
seized in inland waters, and were not the subjects of maritime prize 
at all, and, indeed, such a contention would have precluded the 
liquidator from obtaining a judicial decision on the effect of the 
Hague Convention, which is the true issue in the case and in strict- 
ness the only issue, which can be presented as of right in the interests 
of an enemy company. As no point of this kind was made at the 
hearing, their Lordships will deal with the whole fleet as having been 
enemy property seized in port, and as such liable to be condemned 
in a court of prize. 

The liquidator further contended that the seizure was bad as 
being a breach of the Suez Canal Convention, 1888, Article IV. It 
does not, however, follow that a seizure, otherwise good, must be 
invalid for all purposes merely because it contravenes some term in 
an international instrument cognizable in a prize court. 

It is legitimate to consider the object with which the convention 
was entered into, the scope of its provisions, and the mischief which 
it was intended to prevent. As was pointed out in the Sudmark 
(34 The Times L. R., 289; [1917] A. C., at p. 623), this convention 
does not stipulate any penalty for its infraction, and a court of 
prize is not warranted in creating a penalty where the convention 
creates none, or in declaring a seizure to be had because in no other 
form could it effectively create a penalty at all. Again, their Lord- 
ships cannot forget that, long before the seizure in the present case, 
the Canal generally had been made a field of battle by the armies of 
the Sublime Porte, acting in alliance with those of the German Em- 
peror, and for want of mutuality alone the convention could not be 
used to protect the property of an enemy whose sovereign had already 
fundamentally disregarded it. There is, however, on the facts a 
simpler means of disposing of the point under the terms of Article 
IV., ‘‘Aucun droit de guerre ne pourra étre exercé dans le canal et 
dans ses ports d’accés.’’ In the present case the exercise of any 
right of war in the Canal was carefully avoided. What was done, 
though constituting a seizure for the purposes of prize jurisdiction, 
was done ashore by word of mouth, and involved no belligerent con- 
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duct in the Canal or its ports of access contrary to the convention. 
The de facto tranquillity, which in the interest of neutrals the con- 
vention secures, was fully respected. The interests of neutrals do not 
demand that acts done in Egyptian territory which do not affect the 
Canal or its ports of access should be invalidated on the mere ground 
that they took place in its neighborhood. 

To turn to The Hague Conventions, can these tugs and lighters 
be covered by the words of Convention XI, ‘‘ Bateaux exclusivement 
affectés a des services de petite navigation locale?’’ For some reason, 
which is not apparent, the French text makes the element of size a 
quality of the service in which the craft are engaged; in the English 
it is a quality of the craft themselves. In the present case it is 
difficult to describe either the craft or the navigation in which they 
engage as small. As applied to the navigation the words evidently 
predicate of it a petty, local character. These craft are an integral 
and indispensable adjunct of most important ocean voyages, and 
without them voyages through the Suez Canal would be impracticable. 
Their service is the reverse of petty or local. Nor are the craft 
themselves truly small. The tugs must be of high power, and their 
mere tonnage and dimensions are therefore not decisive. Few of the 
barges are even of modest size; none is insignificant, and most of 
them are of ample burden. Their Lordships are satisfied that, what- 
ever be the precise limits of this article, it was never contemplated 
that such craft as these should fall within them, and they think the 
same of the argument that they can be assimilated to fishing boats, 
so as to entitle them to the tenderness which has often been extended 
to fisherman under international law. 

The application of the Eleventh Convention does not depend 
merely on the question whether these craft can or cannot be styled 
‘““‘navires de commerce’’ with tolerable propriety. The construction 
of the article which would bring under that term all floating struc- 
tures not ‘‘navires d’état’’ was rejected by their Lordships in The 
Germania (33 The Times L. R., 273; [1917] A. C., at p. 378, and in 
delivering the opinion of the Board, Lord Parmoor observed at p. 
378), ‘‘There is nothing in the context of Article 2 which would 
suggest that the expression, ‘un navire de commerce’ includes every 
class of private vessel.’’ It would be a mistake to seek in the Hague 
Conventions, or in the terms there employed, exhaustive categories of 
every kind of baétiment afloat, or to suppose that, taken collectively, 
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the bateaur, batiments and navires there mentioned cover the whole 
field of possible means of carriage by water so as to make provision 
somewhere or other for each and all of them. Conventions con- 
eluded between nations so diversely interested rest principally on 
compromise, and cannot be expected to exhibit the comprehensive- 
ness of a code. 

The language of the general preamble to the article is of im- 
portance, but the actual text must come first. The articles contem- 
plate ships—navires de commerce—which in the course of a voyage 
from a port of departure or to a port of destination enter a port 
and there find themselves entangled in hostilities of which they were 
unaware, or ships also commercially engaged upon a voyage, finding 
themselves in a port, whether of loading, of call, or of discharge, 
which by the outbreak of war becomes an enemy port, and they 
provide days of grace, in order that such ships may have their chance 
to go in peace, and deal specifically with the case in which force 
majeure prevents them from availing themselves of this opportunity. 
The picture so drawn is plain, and, if there are vessels entitled to 
the designation of navires de commerce which lie outside this picture, 
then the scope of the article affords them no assistance, be their 
designation on their classification what it will. Neither collectively 
nor individually was the fleet of the Deutsche Kohlen Depét engaged 
in or between ports of departure and discharge. It did not find 
itself in Port Said in the course of a voyage. Port Said was its 
home, nor had it any other. No force majeure affected it. In point 
of fact, after the outbreak of war it went on with its regular em- 
ployment in its permanent home as before, and no opportunity for 
departure was desired, for there was neither the intention nor the 
means for taking it elsewhere. This fleet was the very opposite of 
the navires de commerce referred to, and was as fixed in its habitat 
and in its orbit as trains of coal trucks from which steamers take 
their coal under a tip. If so, it is unnecessary to express an opinion 
whether the craft could be called navires, and, if so, whether they 
were also navires de commerce. To them Convention XI had no 
application at all. 

In the alternative, but only in the alternative, the question arises 
whether any benefit could be claimed under the convention for craft 
which did not avail themselves of the days of grace and were not 
prevented by force majeure from doing so. The ‘‘Décision’’ of the 
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Egyptian Government, dated August 5, 1914, gave permission to 
German ships, which found themselves in Egyptian ports at the out- 
break of hostilities, to quit the port up to sunset of August 14. Let 
it be that some of these craft could not go, because they were not 
built for sea, though no doubt with some alterations they could have 
been made fairly seaworthy; let it be that none of the members of 
the fleet had any business or occupation elsewhere. This does not 
secure to them the benefit of the convention without complying with 
its terms: it is only ground for saying that they are not within the 
scope of the convention at all. They remained in the port and con- 
tinued their usual employment and took the risk involved in the 
fact that by Article XIII of the same Décision ‘‘les forces navales et 
militaires de Sa Majesté Britannique pourront exereer tout droit de 
guerre’’ in Egyptian waters, apart of course from the terms of the 
Suez Canal Convention. Remaining where they were conferred on 
them no irrevocable permission to stay and trade, no permanent 
immunity from the belligerent rights of the Crown. Later on a 
license was applied for and obtained, but before seizure that license 
had been duly revoked. Thereafter at any rate the liquidator could 
not invoke for their protection the principle that ‘‘ When persons are 
allowed to remain either for a specified time after the commencement 
of war or during good behaviour they are exonerated from the dis- 
abilities of enemies for such time as they in fact stay,’’ Princess 
Thurn and Taxis v. Moffit (31 The Times L. R., 24; [1915] 1 Ch., at 
p. 61), even if such a principle is applicable to personal property 
only, when no enemy person is actually present or in charge of it. 

In the result the appeal succeeds and should be allowed, and the 
cross-appeal fails and should be dismissed, in each case with costs. 
The deeree of condemnation must be amended by omitting the words 
‘“‘and that the said tugs, lighters, motor-boats, and floating craft be 
detained until further order of the court,’’ as well as the subsequent 
words ‘‘and detention,’’ and the subjects seized must be forthwith 
condemned and confiscated. 

Their Lordships will humbly advise his Majesty accordingly. 
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THE LEONORA 
Judicial Committee of the Privy Council 


(Lord Sumner, Lord Parmoor, Lord Wrenbury, Lord Sterndale, 
and Sir Arthur Channell 


Decided July 31, 1919 


The Reprisals Order in Council of February 16, 1917, which authorizes the 
capture and condemnation of vessels carrying cargoes to or from countries 
contiguous to Germany, if such vessels have not first called at a British or 
Allied port for examination, was, in the circumstances existing at the date of 
the Order, justified by the recognized principles of international law, and th 
consequential results to neutrals give them no right to complain or to claim 


compensation. 
Decision of Evans, P. (34 The Times L. R., 366; [1918] p. 182) affirmed 


These were appeals from a judgment of the late President of the 
Admiralty Division in Prize (see 34 The Times L. R., 366; [1918] 
p. 182) condemning the steamship Leonora and her cargo as good 
and lawful prize. 

Sir John Simon, K. C., Sir Erle Richards, K. C., Mr. Mackinnon, 
k. C., and Mr. W. R. Bisschop appeared for the appellant ship- 
owners; Mr. Leslie Scott, K. C., Mr. Balloch, Mr. Stuart Bevan, and 
Mr. C. T. Le Quesne for the appellant cargo owners; the Attorney- 
General, the Solicitor-General, Mr. Greer, K. C., Mr. Clive Lawrence, 
and Mr. Pearee Higgins for the Crown. 

The appeal of the owners of the ship was first taken. 

The main question raised was the validity of the Order in Council 
of February 16, 1917, commonly known as the Second Retaliatory 
Order. By a previous order of March 11, 1915, the Crown had 
elaimed a right of requiring neutral vessels carrying goods of enemy 
origin to discharge those goods in a British port irrespective of the 
destination or character of the goods. The claim was justified as 
retaliation for illegal acts by the German Government. By the order, 
no penalty was imposed on neutral vessels. Under the second order, 
a neutral vessel carrying goods of enemy origin was liable to capture 
and condemnation unless on her voyage she called at an appointed 
British or Allied port. The appeal was therefore brought to decide 
whether a belligerent could exercise a right of retaliation against his 
enemy to the extent of seizing and forfeiting neutral vessels carrying 
goods of enemy origin unless they deviated from their voyage and 


1The Times Law Reports, Vol. XXXV, No. 35, pp. 719-726. 
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called at an appointed British port, although they were not engaged 
in any trade that rendered them subject to condemnation by inter- 
national law. 

The Leonora, a Drtch steamer, owner by the appellants, a limited 
company, was registered in the Netherlands. At the time of capture 
she was on a voyage from Rotterdam to Stockholm (both neutral 
ports) with a cargo of coal bought by neutral merchants from Bel- 
gium colliery owners at the pit’s mouth. At that time the purchase 
of and payment for coal in Belgium was regulated and controlled 
by the German authorities. The Leonora was captured on the day— 
August 16, 1917—when she left Rotterdam by a British torpedo- 
boat and was taken to Harwich, where she was seized as prize. The 
Crown applied for a decree of condemnation on the ground that the 
coal on board was of enemy origin or was enemy property. The 
owners sought the release of the vessel, urging that a neutral vessel 
earrying goods the property of neutral merchants from one neutral 
port to another was not liable to condemnation by international law. 

The President decided that the retaliatory order was not incon- 
sistent with, or essentially contrary to, the principles of the law of 
nations; that the appointment of a port of call for examination as 
laid down in the order was not a condition precedent to the con- 
demnation of the ship, and that the coal on board was of enemy 
origin. He therefore condemned the Leonora and her cargo as good 
and lawful prize, but he gave the owners leave to appeal. 

Sir JoHN Simon, in opening the arguments, said the Leonora 
when seized was on a route which lay far away from any British 
port. The question was whether the retaliatory order did not put on 
the neutral an unreasonable burden in requiring ships to go a long 
way out of their course to reach a British port. The Leonora, in her 
course from Rotterdam, would have had to go through a narrow 
lane between the British mine-field on her starboard and the German 
submarines on her port in order to reach a British port. The main 
point for the appellants was that the second retaliatory order was 
one which imposed a punishment the most severe that international 
law could impose on a neutral ship which left one neutral port for 
another, carrying a cargo which belonged to neutrals, and for the 
first time the order introduced, not a provision which under the 
head of retaliation would inflict inconvenience on a neutral in his 
operations, but the capital punishment of international law upon the 
ship. The mere fact that the order had been issued did not in itself 
eonfer on the Prize Court either the power or the duty to punish 
neutral ships for something which under international law was not 
an offence. 

The first retaliatory order imposed restrictions upon the freedom 
of action of neutral ships, and when a neutral attempted to complain 
of that, as in the case of the Stigstad (35 The Times L. R., 176; [1919] 
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A. C., 279,? the ship was told that it could not go to the Prize Court 
and claim compensation because it was inconvenienced by a regula- 
tion which, having regard to the conditions, was justified as against 
the enemy. The second retaliatory order not only said that the 
neutral was not entitled to compensation, but created a new inter- 
national law offence and asked the Prize Court to condemn any ship 
which had committed it. It was within the rights of a belligerent 
to make orders which created additional inconvenience for neutrals, 
but not to create a new offence. The order therefore was illegal. 

Lorp SUMNER said that if it was part of international law that 
a belligerent might retaliate, then a Prize Court in enforcing the 
order was only giving effect to a new chapter in well-established inter- 
national law. 

Sm JOHN SIMon said that the cargo was not of enemy origin 
within the true meaning of the Order in Council. In the case of 
retaliatory orders a neutral must put up with incidental incon- 
venience, the reason being that the belligerent was not attacking the 
neutral but was exercising a right which had sprung up in conse- 
quence of the bad conduct of his opponent; but while a neutral must 
suffer inconvenience, a retaliatory order should not expose hii to the 
loss of his property by decree of a prize court. The inconvenience 
to which the second retaliatory order exposed a neutral was unreason- 
able and excessive. A neutral had certain rights, and those rights 
could not be turned into wrongs by a retaliatory order. Interna- 
tional law was concerned with securing a true balance between the 
rights of neutrals and the rights of belligerents. One must work a 
retaliatory order so as not to forfeit the neutral’s vested rights. 

Sm ArTHuUR CHANNELL.—Does not that take away the possibility 
of the power of retaliation? If your enemy does a wrong, you must 
do the same by way of retaliation. 

Sir JoHN Sruon.—It is idle to talk about the rights of neutrals 
under international law if by the wrongdoing of belligerents those 
rights can be whittled away. 

Sir JOHN Simon, continuing his argument for the shipowners, said 
that the second retaliatory order was not only wrong in kind, but 
excessive in degree. In carrying out the order, the captain of the 
Leonora had said that he would have had to run enormous risks in 
going to and returning from a British port, as he would have had to 
pass over the British and German mine areas. Indiscriminate sink- 
mg was announced by the Germans on February 1, and this was 
rollowed by the second retaliatory order. In the meantime, the 
Admiralty took action quite inconsistent with what the order said 
neutral vessels must do. The Admiralty announced that it was 
dangerous for ships to cross certain areas, and later actually warned 
neutrals that those areas should be avoided. 


2 This JOURNAL, January, 1919, p. 127. 
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Lorp SUMNER pointed out that ships were merely required to go 
along a lane. 

Sm Joun Simon replied that what they were required to do was 
in the highest degree dangerous, and thus the only terms on which 
a neutral could escape condemnation were terms of extreme severity. 

Lorp WRENBURY said that it would be possible to get to a British 
port in safety by passing along the lane. 

Sir JoHN Simon said that he thought not. The only safe way 
was for the ship to put herself under the protection of a patrol boat. 

Lorp SumNEeR.—The dangers to which vessels were exposed in 
crossing the North Sea arose from the illegal acts of the enemy, and 
therefore the neutral must not say that the retaliatory order, which 
followed from the illegal acts of the enemy, was directed against the 
neutral. 

Sir JoHn Stmon.—The reasonable thing would have been to indi- 
cate to the neutral vessel the course which she could safely take. 

Lorp SUMNER asked whether counsel said that because the course 
to the port was dangerous, the right of search ceased. 

Sir JOHN Simon replied that the right of search should not entail 
upon the vessel additional risks. 

Lorp SUMNER said that the wrongful acts of the enemy did not 
take away the undoubted right of search. 

Sir JoHN Srmon.—The right was to visit and search, but not to 
compel a vessel to go to be searched. 

Lorp SUMNER said there was no order to go and be searched. The 
order merely said what the Navy would do if a vessel were encoun- 
tered at sea with a cargo of enemy origin, and added, for the pro- 
tection of the vessel, that, if she went to a British port, then there 
would be no condemnation. 

Sir JoHN SIMON, continuing, said that, after the Leonora had been 
condemned, and while she was in the service of the British, she was 
torpedoed and sunk by the enemy. The physical danger and com- 
mercial risks were elements which must be taken into consideration 
when judging of the reasonableness of the order. There was no 
failure on the part of the Leonora to fulfil the order, because there 
was no appointed port at which she was to eall. 

The goods on board were not of enemy origin. The coal was Bel- 
gian coal, and was bought from Belgian colliery owners. The Ger- 
mans at the time were only in temporary occupation of Belgium, and 
had never claimed to exercise sovereignty over it; they had not 
annexed it; indeed, they most deliberately disclaimed any idea of 
annexation. One could not properly describe the coal as of enemy 
origin unless one showed what could not be shown here, either that it 
was coal which came from Germany or belonged to Germans, or that 
the natural meaning of the words ‘‘enemy origin’’ had been extended 
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so as to cover occupied territory. Goods which came from occupied 
territory could not be of enemy origin. 

Mr. Lesuie Scort, on the part of the owners of the cargo, con- 
tended that ‘‘enemy origin’’ in the order in council meant enemy 
country, and therefore the coal from Belgian collieries could not be 
condemned. The right of retaliation was limited by the rights of 
neutrals. Supposing no question of retaliation had arisen at all, 
to eall upon all neutral vessels to go out of their voyage and come 
to this country to be searched would be an exercise of sovereignty 
over the subjects of other states for which there was no justification 
in international law. If, apart from retaliation, there was no right 
to eall upon all neutral vessels to come to this country, then there 
was no authority for saying that by way of retaliation that could 
be done, and if this were the effect of the order it was going far beyond 
any legal right which could possibly be read into the doctrine of 
retaliation. 

Sm ArtTHUR CHANNELL.—The Germans say, ‘‘Down you go,”’ 
but we say, ‘‘In you come.”’ 

Lorp SuMNER asked whether counsel agreed that it would be 
right if a cruiser encountered a vessel at sea to order her to come in. 

Mr. Scort replied that he was prepared to concede that when a 
vessel had been visited the cruiser might ask her to come into port for 
an effective search. 

Sir ArTHUR CHANNELL.—If vessels never were encountered at 
sea, could any conceivable harm be done by requiring them to come 
in to be searched? If you don’t catch them you cannot enforce it. 

Mr. Scort said that as to the right of visit and search he would 
argue that a request to a vessel to come in to be searched, if there was 
justifiable occasion for search, was not illegal. He conceded that that 
would be justifiable if there were reasonable grounds for suspicion, 
provided that the ship was guided across the minefield in safety. 

Lorp SuMNER.—Provided that she was convoyed in safety? 

Mr. Scorr.—Yes. But in this case the vessel was brought in 
because they were trying to enforce this order against her, and not 
for any other reason. 

Lorp SuMNER said that courts of prize endeavored to find a com- 
promise between the right of retaliation and the claim of neutrals 
not to be the victims of retaliation, and that compromise, however 
unsatisfactory, was at least better than war. 


Mr. Scorr said that there were certain limits to belligerent and 
neutral rights which were always recognized, and the function of 
prize courts was to find out what were the generally recognized limits 
of those rights. There was no authority for the proposition that the 
belligerent in exercising his right of retaliation could alter the legal 
rights of neutrals. The belligerent, as an executive act, might inter- 
fere with the rights of neutrals, but there was no authority for taking 


DECISIONS INVOLVING QUESTIONS OF INTERNATIONAL LAW $19 


the neutral’s property without compensation. There was no principle 
of retaliation which could cover an Order in Council condemning 
neutral ship and eargo. The right of retaliation was based on 
belligerent necessity, and when neutral goods were seized they must 
either be restored or paid for as the French provided by their order. 

Lorp SUMNER said that merely to seize goods and then restore 
them would be a very ineffective way of dealing with the difficulty 
aimed at, as the goods would then reach the destination originally 
intended. 

Mr. Scorr replied that for all practical purposes it was found 
as in the ease of the French order, to be quite sufficient to let neutrals 
know that any goods of enemy origin or destination would be stopped 
in their voyage. 

The Souicrror-GENERAL was proceeding to argue the ease for the 
respondent, when Lorp SuMNER said that it had been contended that 
the interference imposed on neutral rights was illegitimate in kind. 
Their Lordships did not think that the Solicitor-General need trouble 
to deal with that, nor need they trouble him to discuss the Stigstad 
ease (supra) in the sense to which that case had been sought to be 
reduced. They thought that that case bound them to the view that 
neutrals had not an indefeasible right to trade without any restric- 
tion, and that retaliation and blockade were illustrations of a common 
principle as therein stated. On the question whether there had been 
a greater degree of interference with the rights of neutrals than was 
reasonable, their Lordships wished to hear him and also on the ques- 
tion of enemy origin. 

The Souicrror-GENERAL contended on the question of enemy origin 
that the coal was under German control. The German control was 
not merely control of output, but it extended also to the selection of 
the customer in Sweden. 

Lorp Parmoor.—Was not the whole transaction in the nature of 
an ordinary controlled transaction in war time? 

The SoxicirorR-GENERAL replied that he thought it went far beyond 
that. No control that we knew of extended to another country. In 
support of his contention that the coal was of enemy origin he pointed 
out that at the time Belgium was in the military occupation of Ger- 
many, who used the country for the military objects of the war. 
For the purpose of the Order in Council Belgium was at the time an 
enemy country. 

It was important to remember the circumstances when the second 
retaliatory order was promulgated. At that time nearly all vessels 
called by agreement at our ports for the examination of their cargoes. 
There were a certain number which tried to avoid doing so, and these 
had prize crews put on board and were brought in. 

Lorp ParMmoor asked what was the meaning of the words in the 
order, ‘‘appointed British or Allied port.’’ 
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The Souiicrror-GENERAL replied that two things were being done 
—either by agreement or by means of capture. We were insisting 
on an examination in English ports. Directions were constantly 
being issued by the Admiralty to give indications to vessels what 
would be a safe course. The order said to neutrals: ‘‘If you will 
ascertain what port is open at the time then you can come in.’’ The 
SOLIciToR-GENERAL argued that there was no ground for the con- 
tention that the order was inoperative because no port was appointed 
by it. It would be absurd to announce that any particular port was 
definitely appointed, because under the constantly changing condi- 
tions there was no port that could be open for more than 48 hours 
at a time. If vessels intended to call at a port they were expected 
to find out what port was open, and it would have been folly on the 
part of neutrals to ask for a definitely appointed port. 

Lorp ParmMoor.—That means that the neutral had to ascertain 
what was the port. 

The So.iciror-GENERAL.—The other side say that is a high-handed 
action on the part of the Government, but it is nothing of the sort. 
We simply said, ‘‘For the further safety of neutrals there is a port 
appointed if they will ascertain which it is,’’ and it is not right to 
treat that as high-handed conduct on the part of the Government. 

Lorp ParmMoor asked what was the method by which the captain 
of a vessel could ascertain the port. 

The Souicitror-GENERAL replied that the Admiralty control was 
so great that if the vessel had passed out of her port any ship could 
have told her what was the port of call and the safe course. 

Lorp SuMNER said that if a vessel started in the direction of the 
most convenient port, and then inquired what was the appointed port, 
the inconvenience would consist merely in the deviation from her 
ordinary course, and that would not be an excessive interference 
with the rights of the neutral. The order did not say, ‘‘a previously 
appointed port,’’ but a ‘‘port that is appointed.’’ 

The Souiciror-GENERAL said that the British cruisers were every- 
where and ready to give all the information that was needed. As 
soon as one established the proposition that it was not excessive 
retaliation to declare the seizure and, in certain events, the con- 
demnation of ships and eargoes, the proviso as to calling at a British 
or Allied port did not raise any difficulty. If he showed that the order 
was justified, then it was unnecessary to argue as to the effectiveness 
of the proviso. In the Stigstad case (supra) the Board said :— 


. their Lordships cannot be blind to what is notorious to all the world 


and is in the recollection of all men—the outrage, namely, committed by the 
enemy upon law, humanity, and the rights alike of belligerents and neutrals, 
which led to and, indeed, compelled the adoption of some such policy as is em- 
bodied in this Order in Council. 
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The necessity for the order was shown by the number of neutral 
ships torpedoed by the Germans, and consequently it was easy to 
settle the point whether the reprisal was commensurate with the prior 
wrong done by the enemy. The neutral had no inherent right to 
continue trading without interference, and could not come and say 
that the order was bad because it put too great a burden upon him. 

Mr. Greer, K. C., followed. 

Sir Erte Ricuarps, K. C., in replying on behalf of the appellants, 
said that ‘‘enemy origin’’ meant goods originating in Germany. The 
origin of coal was the mine from which it came. Enemy origin was 
the country from which the goods came. In this case the coal orig- 
inated in Belgian collieries and was therefore, he submitted, of Bel- 
gian origin. Even though Germans controlled the output, that did 
not make the coal of enemy origin. 


Lorp SUMNER, in delivering their Lordships’ considered judg- 
ment, said: The Leonora, a Dutch steamship bound from Rotterdam 
to Stockholm direct, was stopped on August 16, 1917, by his Majesty ’s 
torpedo-boat F 77, outside territorial waters shortly after passing 
Ymuiden. She was taken into Harwich. Her cargo of coal, which 
was neutral-owned, was the produce of collieries in Belgium. It was 

ot intended that she should eall at any British or Allied port, nor 
had any application been made on her behalf for the appointment 
of a British port for the examination of her cargo. Both ship and 
cargo were condemned, pursuant to the Order in Council dated Febru- 
ary 16, 1917, and both the shipowners and the cargo owners appeal. 

Their Lordships are satisfied that the cargo was ‘‘of enemy origin’”’ 
within the meaning of paragraphs 2 and 3 of that order. The term 
had been used in the order of March 11, 1915, paragraph 4, and, 
owing to doubts about the effect of the word ‘‘enemy’’ therein, a 
further order was made on January 10, 1917, which applied the term 
‘‘enemy origin,’’ as used in that paragraph, to goods ‘‘ originating in 
any enemy country.’’ In the present case the question is one of the 
interpretation of the third order, that of February 16, 1917, which, 
beyond saying that it is supplemental to the orders mentioned above, 
makes no further express reference to them, but from the recital as 
to the recent proceedings of the German Government it is plain that 
the order of 1917 dealt with a wider mischief and was intended to 
have a wider scope than the previous order. It is therefore necessary 
to have regard to the system of exploitation then in force in Belgium 
for the advancement of German interests to appreciate the full effect 
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of the words ‘‘enemy origin.’’ It is not necessary to inquire whether, 
within the terms of the order, a Belgian origin could be regarded as 
an ‘‘enemy’”’ origin for this purpose, or what the effect, if any, of the 
German occupation might be on the view to be taken of the nationality 
of persons resident in Belgium. The collieries from which this coal 
came were included in the German Kohlenzentrale, a system by which 
the coal production of Belgium was strictly controlled and was com- 
pulsorily manipulated, with the object of supporting German ex- 
change and assisting German commercial transactions with neutral 
countries, especially Holland and Sweden. In particular, the export 
of Belgian coal to Sweden was encouraged, because it assisted to pro- 
eure a reciprocal importation of ore from Sweden. The actual sale 
of this very cargo was arranged in Cologne by an official of the 
Kohlenzentrale in his own name, nor is it proved that he was, in fact, 
selling on behalf of some undisclosed principal, either in Belgium 
or elsewhere. Payment for it was made by lodging Swedish kronor 
in a Stockholm bank to the credit of the Kohlenzentrale. It is stated 
in the German regulations that ‘‘the amount realized by the sale will 
be paid to the vendors,’’ whoever they may have been. Perhaps this 
may have been so, for, if no money at all reached the colliery, pre- 
sumably the getting of coal there would come to an end, but what- 
ever crumbs may have been allowed to fall from the master’s table, 
the fact is clear that these coals were won, sold, and shipped as part 
of a German Government trade, carried on for the benefit of the 
enemy in prosecuting the war. To deny to them the term ‘‘of enemy 
origin,’’ as used in this order, would be pedantic. 

The order is devised to give effect to a scheme of retaliation, which 
will compel the enemy to desist from outrageous conduct by crippling 
or preventing trade in goods, which in a broad but very real sense 
he made his own. It does not employ this expression ‘‘of enemy 
origin’’ as a mere geographical term, or as merely descriptive of the 
nationality of the original owners of the coal, who were involuntary 
and probably reluctant victims of the German system. On this point 
the view of their Lordships is that the learned President’s conclusion 
was right. 

The appellants’ main case was that the Order in Council was 
invalid, principally on the ground that it pressed so hardly on neutral 
merchants and interfered so much with their rights that, as against 
them, it could not be held to fall within such right of reprisal as a 
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belligerent enjoys under the Law of Nations. A subordinate part 
of their argument was, that in its application to the Leonora the 
order was bad, because no British port had been appointed at which 
she would eall for the examination of her cargo. So far as this cir- 
ecumstance forms part of the general hardship to neutrals it will be 
dealt with presently. As a separate point their Lordships think that 
it fails, for the language of the Order in Council does not constitute 
the appointment of some British port for examination of the cargoes, 
either of this ship or of ships in general, a condition precedent to the 
application of the order. The proviso relieving vessels, which call 
at an appointed port, operates not as a prescription of the cireum- 
stanees in which alone such application is admissible, but merely as 
a mode of mitigating the stringency of the order. The evidence dis- 
closes no reason why the appointment of a convenient port should 
not have been applied for to facilitate the Leonora’s voyage, and a 
diffieulty cannot be relied on as a circumstance of excessive incon- 
venience to neutrals which it was in their power to remove by such 
simple means. 

Upon the validity of the Order in Council itself the appellants 
advaneed a two-fold argument. The major proposition was that the 
order purported to create an offence, namely, failure to call at a 


British or Allied port, which is unknown to the Law of Nations, and 
to impose punishment upon neutrals for committing it; in both 


respects it was said that the order is incompetent. The minor proposi- 
tion was that the belligerent’s right to take measures of retaliation, 
such as it is, must be limited, as against neutrals, by the condition 
that the exercise of that right must not inflict on neutrals an undue 
or disproportionate degree of inconvenience. In the present case 
various cireumstances of inconvenience were relied on, notably the 
perils of crossing the North Sea to a British port of call and the 
fact that no particular port of call in Great Britain had been ap- 
pointed for the vessel to proceed to. 

In the Stigstad (35 The Times L. R., 176; [1919] A. C., 279) 
their Lordships had to decide some at least of the principles on which 
the exercise of the right of retaliation rests, and by those principles 
they are bound. In the present case, nevertheless, they have had the 
advantage of counsel’s full reéxamination of the whole subject, and 
full citation of the authorities, and of a judgment by the President 
in the Prize Court, which is itself a monument of research. The case 


824 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


furthermore has been presented in circumstances as favorable to 
neutrals as possible, for the difference in the stringency of the two 
Orders in Council, that of 1915 and that of 1917, is marked, since in 
the ease of the later order the consequences of disregarding it have 
been increased in gravity and the burden imposed on neutrals |! 
become more weighty. If policy or sympathy can be invoked in any 
ease they could be and were invoked here. 

Their Lordships, however, after a careful review of their opinion 
in the Stigstad (supra), think that they have neither ground to 
modify, still less to doubt that opinion, even if it were open to them 
to do so, nor is there any occasion in the present case to embark on a 
general restatement of the doctrine or a minute reéxamination of the 
authorities. There are certain rights, which a belligerent enjovs by 
the Law of Nations in virtue of belligereney, which may be 
even against neutral subjects and to the prejudice of their perfect 
freedom of action, and this, because without those rights maritime 
war would be frustrated and the appeal to the arbitrament of arms 
be made of no effect. Such, for example, are the rights of visit 
and search, the right of blockade and the right of preventing traffic 
in contraband of war. In some cases a part of the mode, in which 
the right is exercised, consists of some solemn act of proclamation 
on the part of the belligerent, by which notice is given to all the world 
of the enforcement of these rights and of the limits set to thei 
exercise. Such is the proclamation of a blockade and the notification 
of a list of contraband. In these cases the belligerent sovereign does 
not create a new offence motu proprio; he does not, so to speak, 
legislate or create a new rule of law; he elects to exercise his legal 
rights and puts them into execution in accordance with the prescrip 
tions of the existing law. Nor, again, in such cases does the retaliat 
ing belligerent invest a court of prize with a new jurisdiction or make 
the court his mandatory to punish a new offence. 

The office of a court of prize is to provide a formal and regular 
sanction for the law of nations applicable to maritime warfare, 
both between belligerent and belligerent and between belligerent and 
neutral. Whether the law in question is brought into operation by 
the act of both belligerents in resorting to war, as is the case with 
the rules of international law as to hostilities in general, or by the 
assertion of a particular right arising out of a particular provoca- 
tion in the course of the war on the part of one of them, it is equally 


las 


enforced 
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the duty of a court of prize, by virtue of its general jurisdiction as 
such, to provide for the regular enforcement of that right, when it 
is lawfully asserted before it, and not to leave that enforcement to 
the mere jurisdiction of the sword. 

Disregard of a valid measure of retaliation is, as against neutrals, 
just as justiciable in a court of prize as is breach of blockade or the 
earriage of contraband of war. The jurisdiction of a court of prize 
is, at least, as essential in the neutral’s interest as in the interest of 
the belligerent, and if the court is to have power to release in the 
interest of the one, it must also have inherent power to condemn in 
justice to the other. Capture and condemnation are the prescriptive 
and established modes by which the Law of Nations, as applicable 
to maritime warfare, is enforced. Statutes and international con- 
ventions may invest the court with other powers or prescribe other 
modes of enforcing the law, and the belligerent sovereign may, in 
the appropriate form, waive part of his rights and disclaim con- 
demnation in favor of some milder sanction, such as detention. In 
the terms of the present order, which says that a vessel (paragraph 2) 
shall be ‘‘liable to capture and condemnation’’ and that goods (para- 
gragh 3) shall be ‘‘liable to condemnation’’, some argument has been 
found for the appellants’ main proposition, that the Order in Council 
ereates an offence and attaches this penalty, but their Lordships do 
not aecept this view. The order declares, by way of warning, and, 
for the sake of completeness, the consequences which may follow from 
disregard of it; but, if the occasion has given rise to the right to 
retaliate, if the belligerent has validly availed himself of the occasion, 
and if the vessel has been encountered at sea in the circumstances 
mentioned, the right and duty to bring the ship and cargo before 
a court of prize, as for a justiciable offence against the right of the 
belligerent, has arisen thereupon, and the jurisdiction to condemn 
is that which is inherent in the court. That a rebuttable presumption 
is to be deemed to arise under paragraph 1 and that a saving proviso 
is added to paragraph 2 are modifications introduced by way of waiver 
of the sovereign’s rights. Had they been omitted the true question 
would still have been the same, though arising in a more acute form 

namely, does this exercise of the right of retaliation upon the enemy 
occasion inconvenience or injustice to a neutral, so extreme as to 
invalidate it as against him? In principle it is not the belligerent 
who creates an offence and imposes a penalty by his own will and 
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then by his own authority empowers and directs the court of prize to 
enforce it. It is the Law of Nations, in its application to maritime 
warfare, which, at the same time, recognizes the right, of which the 
belligerent can avail himself sub modo, and makes violation of that 
right, when so availed of, an offence, and is the foundation and 
authority for the right and duty of the court of prize to condemn, 
if it finds the capture justified, unless that right has been reduced by 
statute or otherwise, or that duty has been limited by the waiver of 
his rights on the part of the sovereign of the captors. 

It is equally inadmissible to describe such an Order in Council 
as this as an executive measure of police on the part of the Crown to 
prevent an inconvenient trade, or as an authority to a court of prize 
to punish neutrals for the enjoyment of their liberties and the exer- 
cise of their rights. Both descriptions, as is the way with descrip- 
tions arguendo, beg the question. Undoubtedly, the right of retalia- 
tion exists. It is described in the Zamora (32 The Times L. R., 4386; 
[1916] 2 A. C., 77) ; it is decided in the Stigstad (supra), as it has so 
often been decided by Sir William Scott over a century ago. It 
would be disastrous for the neutral if this right were a mere executive 
right not subject to review in a prize court; it would be a denial 
of the belligerents’ right, if it could be exercised only subject to a 
paramount and absolute right of neutrals to be free to carry on their 
trade without interference or inconvenience. This latter contention 
has already been negatived in the Stigstad (supra). The argument 
in favor of the former, drawn from the decisions of Sir William 
Seott, seems to their Lordships to be no less unacceptable. 

With the terms of the proclamations and orders in council from 
1806 to 1812 their Lordships are not now concerned. They were 
such that the decisions on them in many cases involved not merely 
the use of the term ‘‘blockade’’ but discussion of, or at least allusion 
to, the nature of that right. It is, however, in their opinion a mis- 
take to argue, as has been argued before them, that in those decisions 
the right to condemn was deemed to arise from the fact that the cases 
were cases of blockade, although the occasion for the blockade was 
the passing of a retaliatory order. In their opinion Sir William 
Seott’s doctrine consistently was that retaliation is a branch of the 
rights which the law of nations recognizes as belonging to belligerents, 
and that it is as much enforceable by courts of prize as is the right 
of blockade. They find no warrant or authority for holding that it 
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is only enforceable by them when it chances to be exercised under the 
form or the conditions of a valid blockade. When once it is estab- 
lished that the conduct of the enemy gave occasion for the exercise 
of the right of retaliation, the real question is whether the mode in 
which it has been exercised is such as to be invalid by reason of the 
burden which it imposes on neutrals, a question preéminently one of 
fact and of degree. 

The onslaught on shipping generally, which the German Govern- 
ment announced and carried out at the beginning of 1917, is now a 
matter of history. Proof of its formidable character is to be found 
in a comparison between the Retaliation Orders in Council of 1915 
and 1917, and their Lordships take the recitals of the latter order 
as sufficiently establishing the necessity for further invoking the right 
of retaliation. They address themselves accordingly to what is the 
real question in the present appeal—namely, the character and the 
degree of the danger and inconvenience to which the trade of neutrals 
was in faet subjected by the enforcement of that order. They do 
not think it necessary to criticize theoretic applications of the lan- 
guage of the order to distant seas, where the enemy had neither 
trade nor shipping, a criterion which was argued for, but which they 
deem inapplicable. Nor have they been unmindful of the fact that, 
to some extent, a retaliatory order visits on neutrals the consequences 
of others’ wrongdoing, always disputed though in the present case 
hardly disputable, and that the other belligerent, in his turn and 
also under the name of retaliation, may impose upon them fresh 
restrictions, but it seems to them that these disadvantages are in- 
herent in the nature of this established right, are unavoidable under 
a system which is a historic growth and not a theoretic model of 
perfection, and are relevant in truth only to the question of degree. 
Accordingly they have taken the facts as they affected the trade in 
which the Leonora was engaged, and they have sincerely endeavored 
to view those facts as they would have appeared to fair-minded and 
reasonable neutrals, and to dismiss the righteous indignation which 
might well become those who recall only the crises of a desperate 
and terrible struggle. 

Compliance with the requirements of the Order in Council would 
have involved the Leonora in difficulties, partly of a commercial and 
partly of a military character. Her voyage, and with it the ordinary 
expenses of her voyage, would have been enlarged and the loss of 
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time and possibly the length of the voyage might have been added 
to by the fact that no port or class of ports of call had been appointed 
for the purpose of the order. Inconvenience of this character seems 
to be inevitable in the circumstances. So far as it is measurable 
entirely in terms of money, the extra expense is such as could be 
passed on to the parties liable to pay freight, and, neither by itself 
nor in other and more serious matters, should this kind of incon- 
venience be rated high. 

The order does not forbid the carriage of the goods altogether. 
The neutral vessel may carry them at her peril, and that peril, so 
far as condemnation is concerned, may be averted if she calls at an 
appointed port. The shipowner no doubt would say that, if his ship 
is to make the eall, he will never be able to ship the cargo, for its 
chance of escape would be but small, and that if he is to get the 
eargo he must risk his ship and undertake to proceed direct to her 
destination. This contention is less formidable than it appears to be 
on the surface. Their Lordships know well, and the late President 
with his experience knew incomparably better, with what ingenuity 
and artifice the origin of a cargo and every other damaging circum- 
stance about it have been disguised and concealed, where the prize 
of success was high and the parties concerned were unfettered by 
scruples and inspired by no disinterested motives. They think that 
the chance of escape in a British port of call must be measured 
against the enormous economic advantage to the enemy of carrying 
on this export trade for the support of his foreign exchange and the 
benefit of his much-needed imports, and they are convinced that the 
chance might well be sufficient to induce the promoters of the trade 
both to pay, and, indeed, to prepay whatever freight the shipowner 
might require to cover extra insurance and the costs of a protracted 
voyage, and to give to the actual shipper such favorable terms of 
purchase, insurance or otherwise, as would lead him to expose his 
eargo to the risk of detection of its origin. They are far from think- 
ing that compliance with the order would exclude neutrals from all 
the advantage of the trade. If the voyages were fewer they would 
tend to be more profitable singly, and in any ease this particular 
traffic is but a very small part of the employment open, and legiti- 
mately so, to neutral traders, and the risk of its loss need not be 
regarded as of great moment. 

There is also some evidence that Dutch municipal law forbade, 
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under heavy penalties, that such a deviation, as would be required 
by a call at a British port, should be made by a Dutch ship which 
had cleared for Sweden. If, however, the Order in Council is in 
other respects valid, their Lordships fail to see how the rights of his 
Majesty under it can be diminished or the authority of an interna- 
tional court ean be curtailed by local rules, which forbid particular 
nationals to comply with the order. If the neutral is inconvenienced 
by such a conflict of duty, the cause lies in the prescriptions of his 
own country’s law, and does not involve any invalidity in the order. 

Further, it is pointed out that, with the exception of France, the 
other Allied Powers did not find it necessary to resort to a similar 
act of retaliation, and it is contended that, on a comparison with the 
Order of 1915 also, the consequences involved in a disregard of the 
Order of 1917 were of unnecessary severity and were unjustifiable. 
The first point appears to be covered by the rule that on a question 
of policy—and the question whether the time and occasion have 
arisen for resort to a further exercise of the right of retaliation is 
essentially a question of policy—a court of prize ought to accept as 
sufficient proof the public declarations of the responsible executive, 
but in any case the special maritime position of his Majesty in rela- 
tion to that of his Allies affords abundant ground for refusing to 
regard a different course pursued by those Allies as a reason for 
invalidating the Order of 1917. Ii the second point involves the 
contention that a belligerent must retaliate on his enemy, so far as 
neutrals are concerned, only on the terms of compensating them for 
inconvenience, if any is suffered, and of making it worth their while 
to comply with an order, which they do not find to be advantageous 
to their particular interests, it is inconsistent with the whole theory 
on which the right of retaliation is exereised. The right of retaliation 
is a right of the belligerent, not a concession by the neutral. It is 
enjoyed by law and not on sufferance; and doubly so when, as in the 
present case, the outrageous conduct of the enemy might have been 
treated as acts of war by all mankind. 

Accordingly, the most material question in this case is the degree 
of risk to which the deviation required would subject a neutral 
vessel which sought to comply with the order. It is said, and with 
truth, that the German plan was by mine and by submarine to deny 
the North Sea to trade; that the danger, prospective and actual, 
which that plan involved must be deemed to have been real and 


30 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


8) 


great, or else the justification of the order itself would fail; and that 
the deviation which the Leonora must have undertaken would have 
involved crossing and recrossing the area of peril. Their Lordships 
recall and apply what was said in the Stigstad (supra), that in 
estimating the burden of the retaliation account must be taken of 
the gravity of the original offence which provoked it, and that it is 
material to consider not only the burden which the neutral is called 
upon to bear, but the peril from which, at the price of that burden, 
it may be expected that belligerent retaliation will deliver him. It 
may be—let us pray that it may be so—that an order of this severity 
may never be needed and, therefore, may never be justified again, for 
the right of retaliation is one to be sparingly exercised and to be 
strictly reviewed. Still, the facts must be faced. Can there be a 
doubt that the original provocation here was as grave as any recorded 
in history; that it menaced and outraged neutrals as well as bellig- 
erents; and that neutrals had no escape from the peril except by the 
successful and stringent employment of unusual measures or by an 
inglorious assent to the enslavement of their trade? Their Lordships 
have none. 

On the evidence of attacks on vessels of all kinds and flags, hospi- 
tal ships not excepted, which this record contains, it is plain that 
measures of retaliation and repression would be fully justified in the 
interest of the common good, even at the cost of very considerable 
risk and inconvenience to neutrals in particular cases. Such a con- 
clusion having been established, their Lordships think that the bur- 
den of proof shifts, and that it was for the appellants to show, if they 
desired, that the risk and inconvenience were in fact excessive, for, 
the matter being one of degree, it is not reasonable to require that 
the Crown, having proved so much affirmatively, should further pro- 
ceed to prove a negative and to show that the risk and inconvenience 
in any particular class of cases were not excessive. Much is made in 
the appellants’ evidence of the fact that calling at a British port 
would have taken the Leonora across a German mine-field, but it is 
very noticeable that throughout the case the very numerous instances 
of losses by German action are cases of losses by the action of sub- 
marines and not by mines. The appellants filed a series of affidavits, 
stating in identical terms that in proceeding to a British port of call 
vessels would incur very great risk of attack by submarines, especially 
if unaccompanied by an armed escort. Of the possibility of obtain- 
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ing an armed escort or other similar protection they say nothing, 
apparently because they never had any intention of complying with 
the Order in Council, and therefore were not concerned to ascertain 
how much danger, or how little, their compliance would really in- 
volve. Proof of the amount of danger involved in crossing the mine- 
field in itself is singularly lacking, but the fact is plain that after a 
voyage of no extraordinary character the Leonora did reach Harwich 
in safety. 

In these circumstances their Lordships see no sufficient reason 
why, on a question of fact, as this question is, they should differ from 
the considered conclusion of the President. He was satisfied that the 
Order in Council did not involve greater hazard or prejudice to the 
neutral trade than was commensurate with the gravity of the enemy 
outrages and the common need for their repression, and their Lord- 
ships are not minded to disturb his finding. The appeals accordingly 
fail. Their Lordships will humbly advise his Majesty that they 
should be dismissed with costs. 
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Die Internationale Beschrankung der Riistungen. By Hans Wehberg. 
Stuttgart und Berlin: Deutsche Verlags- Anstalt. 1919, pp. 
xii, 464. 


THE appearance of an instructive volume on the International 
Limitation of Armaments by this distinguished representative of 
German scholarship is a good omen. ‘To be sure, Dr. Wehberg has 
long been known as one of the few German authorities on interna- 
tional law of liberal or progressive tendencies, and it is to be hoped 
that under the new régime in Germany, scholars of his ilk will have 
a greater influence with the German public and in govermental 
circles than they have had in the past. 

The Limitation of Armaments is appropriately dedicated by Dr. 
Wehberg to his friend Walter Schiicking in ‘‘memory of ten years 
mutual pacifist activity.”’ But though a work of thorough scholar- 
ship in the best German sense, this book can hardly be considered 
as important a contribution to the subject of which it treats or to 
the science of internationalism in general as certain of his former 
books, notably Das Beuterecht im Land-und Seekriege, 1909 (Capture 
in War on Land and Sea, translated by Robertson, London, 1911), 
Das Problem eines internationalen Staatengerichtshofes (The Prob- 
lem of an International Court of Justice, Carnegie Endowment, Ox- 
ford, 1918, and Das Seekriegsrecht, 1915 (Handbuch des Vélkerrechts, 
Bd. IV.). 

In his preface the author sagely remarks that ‘‘anyone striving for 
the progress of law must not be satisfied to recommend for acceptance 
a series of legal precepts, but must also lay the psychological founda- 
tion for the new law. The more we jurists recognize the interrela- 
tion of international law with the problem of internationalism, poli- 
ties, ete., the easier it is for us to evade the danger of setting up 
dead norms and the more do we contribute toward the enlargement 
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of the rule of the law of nations. Nothing hinders the completion 
of this field of law extending toward the future as much as this 
mutual suspicion between states engendered by armaments.’’ 

Dr. Wehberg explains further that his book is not a piece of 
propaganda, but a ‘‘scientific treatment of the problem in respect to 
its historical development in theory and practice and its valuation 
from a sociological and international law standpoint.’’ 

Considerably more than one-half of the work is devoted to mat- 
ters ‘‘historieal’’ under the general captions of ‘‘ Efforts of Private 
Persons and Associations,’’ ‘‘Efforts of Parliaments’’ and ‘‘ Efforts 
of Governinents.’’ This part of the book invites no particular com- 
ment, inasmuch as most of the material is contained in English works 
readily accessible to students of the subject. There is of course a 
full treatment of the discussions on this subject at the Hague Con- 
ferences of 1899 and 1907, including a condemnation of Germany’s 
policy at these conferences. There is a failure, however, to utilize the 
interesting revelations of Andrew D. White, as contained in his 
luminous Autobiography. 

The most important part of Dr. Wehberg’s new book seems to 
be the part headed ‘‘Grundsatzliches’’ (Matters Fundamental). But 
even in respect to this portion of the work the reviewer confesses to 
a certain sense of disappointment. The author apparently treads 
none but beaten paths and contributes little or nothing to the dis- 
cussion that might be called new or ‘‘striking.’’ He dwells upon the 
insecurity of armaments in general, the dependence of national 
armaments upon one another, the need for an international under- 
standing on the subject, the now almost universally acknowledged 
insufficiency of mere judicial or arbitral methods, ete. He states 
and answers methodically the various objections of an ethical, eco- 
nomic, political or technical nature that may be urged against a 
policy of limitation of armaments. He also discusses the powerful 
influences exerted by the armament industries and the various plans 
suggested for a limitation of armaments, as also the means of inter- 
national guarantee and control, devoting a brief concluding section 
to the ‘Limitation of Armaments at the End of the World War.’’ 

Among advocates of a limitation of armaments, Dr. Wehberg may 
be classed as moderate or liberal rather than radical. He justly 
emphasizes throughout his work the importance of the international 
point of view, the need of a world treaty on the subject, and insists 
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that limitation must not be deferred until the completion of a world 
organization. 

Appended to this volume are a considerable number of interesting 
documents, such as resolutions of various peace conferences, the 
scheme of an international treaty presented by Dr. Quidde, and the 
plans contained in various schemes for a League or Confederacy of 
Nations. It may be added that Dr. Wehberg’s book will prove a 
valuable work of reference to German publications on the subject 


of which it treats. 


HERSHEY. 


Amos S. 


The Society of Nations. By T. J. Lawrence. New York: Oxford 
University Press. 1919, pp. xi, 194. $1.50 net. 


This volume presents in book form the substance of six lectures 
given by the distinguished author in the autumn of 1917 at the Uni- 
versity of Bristol. Although delivered when the great war was at its 
height, their purpose was to give to laymen sufficient understanding 
of the history of international relations to enable them to form reason- 
able convictions as to the possibility of developing, after the war, a 
society of states within which civilization might continue to progress, 
together with a knowledge of the best lines of advance towards this 
end. The first three lectures sketch in broad lines the upbuilding 
of international society and the law of nations, from the earliest times 
to the outbreak of the great war. The absence of any general obli- 
gation to enforce accepted rules, the scientific arming of the nations, 
and the German doctrine of Kriegsraison are set forth as the fatal 
weaknesses of the system. The fourth lecture is a picture, done in 
war-time colors, of the acts and the policies by which Germany par- 
tially destroyed the existing structure of international law. The 
blows struck at good faith and the obligation of treaties by the viola- 
tion of Belgium, at humanity and the obligation of law by German 
**frightfulness,’’ and at neutral rights by the widespread applica- 
tion of the doctrine of reprisals are declared to have reduced to ruins 
the law of war and the law of neutrality. The law of jurisdiction 
and the law of diplomacy, on the other hand, still stand untouched. 

In lectures five and six, which have been entirely rewritten, are 
set forth the conditions of reconstruction, and the author’s plan for 
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the rebuilding of international society. The development of a recog- 
and enforceable code of international law is declared to have 
been rendered imperative by the conditions under which modern 
wars are fought, and the conscious organization of the world for 
peace rather than for war, together with a general recognition by all 
civilized states of a positive duty to enforce the law, are emphasized 
as the necessary steps to reform. In the light of subsequent pro- 
ceedings in Paris, Lawrence’s suggestions as to procedure, and his 
scheme for world organization, are of interest. At the time he wrote 
ne would have had the Peace Conference decide upon the general 
principles of the new world order, and then appoint one international 
committee to work out the details and another to revise and codify 
international law. Both would report to a great international con- 
gress, and in the meantime an authority would be created for deciding 


nized 


disputes which could not be settled by diplomacy. 

A League of Nations possessing certain definite characteristics is 
nis solution of the problem of world organization. ‘‘There are four 
needs,’’ he writes, ‘‘the satisfaction of which civilized mankind should 
imsist upon in any scheme for the creation of a new and better inter- 
national order whether by means of a league of nations or in some 
other way. They are, first, the provision of Arbitral Courts to deal 
with cases susceptible of judicial treatment; secondly, the establish- 
ment of conciliation committees for the settlement of cases not capa- 
ble of judicial treatment; thirdly, the organization of an interna- 
tional force to be used in the last report for the purpose of compelling 
recalcitrant states to submit to the decisions of these tribunals and 
committees; and fourthly, the proportional and simultaneous disarma- 
ment of all civilized Powers, saving only the forces necessary to safe- 
guard the social fabric.’’ 

It is to be noted also that he would reserve for the ‘‘Great World- 
Powers’’ a position ‘‘of advantage’’ upon the conciliation committee, 
or committees, otherwise, ‘‘we cannot be sure that predominant force 
would always be available to support, if necessary, the decisions ar- 
rived at. Yet unless this union of irresistible force with impartial 
justice can be established and maintained, the new order will break 
down, like the old, in a welter of bloodshed and misery.’’ 

Finally, the author recognizes that no constitutional machinery 
will accomplish much of itself, and places the ultimate hope of man- 
kind upon the development of an international moral and spiritual 
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brotherhood. The Church and the Labor Movement are seen as the 
great forces which may effect such a development, as, ‘‘the union of 
the two in a demand for a League of Nations would make it irre- 
sistible, and at the same time purify it from all ignoble elements.’’ 
These lectures are admirably adapted to accomplish their purpose, 
and it is fortunate that they have been made available for an audience 
far greater than that for which they were originally prepared. 
RALSTON HAYDEN. 


Les Alliés et les Neutres (Adut 1914—Décembre 1916). By Ernest 
Lémonon. Paris: Librairie Delagrave. 1917. Deuxiéme édition, 


pp. xi, 335. Price 3 fr. 50ce. 


The contents of this work, whose interest properly attaches to 
those days of 1915 and 1916, now historic, when all minds were 
engrossed in the varying vicissitudes of war, fall into two rather 
loosely connected sections. In the first of these, after an inter- 
esting chapter dealing with the repercussion of the war upon the 
political disunion of the several Entente Powers in 1914 and the 
resultant development, internally, of a recrudescence of national 
unity and, externally, of the ‘‘union sacrée,’’ there follows an ac- 
count, illuminated by statistics, of the extraordinary military, finan- 
cial, and industrial ‘‘efforts’’ which the Allies found it necessary to 
put forth in order to meet their enemies upon tolerably equal terms. 
A final chapter summarily outlines the immediate diplomatic origins 
of the war. 

The second and more extended portion of the work consists in sub- 
stance of monthly reviews of foreign affairs contributed by the author 
to the Revue Politique et Parlementaire during the period from May, 
1915, to December, 1916. In effect, the official and, more especially, 
the popular attitude of the various European neutral countries and 
of the United States is described from the point of view of a bellig- 
erent critic, who, though apparently not entirely willing to exculpate 
neutral states for their attitude of indifference in the face of Teutonic 
criminality, nevertheless, attempts impartially to gauge the extent 
to which neutral opinion was at the time favorable to the Entente. 
As might be anticipated, the then crucial developments in the Balkans 
—the perfidious duplicity of Bulgaria, the vacillations and reticent 
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intervention of Roumania, the tortuous episodes in the Greek im- 
broglio—elaim first and most adequate treatment. The ensuing chap- 
ter upon the neutral policies of the United States betrays, it is to be 
feared, a too transparent animus which may perhaps be traced to the 
unfortunate effect of President Wilson’s peace suggestions of Decem- 
ber, 1916, upon Entente opinion. Less complete though more con- 
siderate attention is given to Holland, Switzerland, Sweden, Den- 
mark, and Spain. 

A work admittedly fugitive and incomplete as is this, searcely 
ealls for extended criticism. One or two remarks may, however, be 
appended. Obviously, the author could not take advantage of the 
light which subsequent events, such as the revelations from revolu- 
tionary Russia, have thrown upon the period with which he deals. 
Nor can the reviewer, who is possibly too little sympathetic with the 
realism of European diplomacy, wholly agree with the reiterated 
eriticism which the writer levels against the policy of the Entente 
Powers in their dealings with neutrals—namely, their overscrupulous 
hesitancy in resorting to the ‘‘maniére forte.’’ As if neutrals were 
on all oceasions solely dominated by fear. In fact, it may appear, 
when the seroll of history is unfurled, that it was a relative considera- 
tion for the feelings, if not always the rights, of neutrals, that chiefly 
distinguished the diplomacy of the Entente from that of its opponents 
and thereby contributed to its ultimate success. Certainly, the policy 
of the White House, too subtle perhaps for a European critic to 
appreciate in the midst of a desperate conflict, could not be fairly 
interpreted, as Mr. Lémonon appears to believe, by reference to an 
all-pervasive fear of German aggression. 

HesseEL Epwarp YNTEMA. 


James Madison’s Notes of Debates in the Federal Convention of 
1787 and their Relation to a More Perfect Society of Nations. 
By James Brown Scott. New York: Oxford University Press, 
American Branch. 1918, pp. xvii, 149. $2.00. 


This book belongs to the recent flood of literature, of one sort or 
another, regarding the formation of a League of Nations. Its pur- 
pose is to present (and especially to foreign readers), the Constitu- 
tion of the United States as a prototype of such a league, springing 
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from an assembly of sovereigns which assumed to plan for their 
interdependence as members of an international organization, without 
destroying their independence, as regards each other. 

The United States was reconstituted in 1789 by the act of the 
people in the several states. This made it a nation for some purposes, 
but not for all. It subjected the component States to certain modes 
of judicial control. It deliberately abandoned the English principle 
that an Act of Parliament was the supreme law of the land. Mr. 
Justice Willes is quoted (p. 63) as saying of that: 

We sit here as servants of the Queen and the legislature. Are we to act 
as regents over what is done by Parliament, with the consent of the Queen, 
Lords and Commons? I deny that any such authority exists. If an Act of 
Parliament has been obtained improperly, it is for the legislature to correct 
it by repealing it; but so long as it exists as law, the Courts are bound to obey 
it. The proceedings here are judicial, not autocratic, which they would be if 
we could make laws instead of administering them. 


On the other hand, the American principle of the supremacy of 
law and of the courts in declaring it, the author regards as clearly 
applicable to a confederation of nations. ‘‘All nations,’’ he adds, 
‘‘do not need to agree to form an international tribunal, for the 
American plan of a more perfect union was to go into effect when 
nine of the States should ratify the Constitution, and it is funda- 
mental to bear in mind that by the express language of the Constitu- 
tion only those States were to be bound which did so ratify it. Nor 
is it necessary, on the other hand, that the nations form themselves 
into a Union of States for all, or even for general purposes, as States 
united for judicial settlement will suffice for justiciable purposes. 
They merely need to agree by treaty, convention, compact, call it 
what you will, to submit their disputes, heretofore unsettled by their 
diplomatie agents, to a court of their own creation, and therefore 
their agent for this purpose’’ (pp. 70, 71). 

As the Philadelphia Convention undertook to arrange a union, 
which might contain all the thirteen States and yet might only em- 
brace nine, so (p. 80) 
If the nations only will, they may make a union of any of their number for 
judicial settlement, and that by simply a treaty, convention, compact or agree 
ment, creating the court, granting it jurisdiction, defining its procedure, to be 
set in motion by the plaintiff, leaving the execution of judgment, as in the 
ease of an arbitral award or of a decision of our Supreme Court, to the good 
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faith of the contracting parties, and it is done. The example of the American 
States shows the way to do it. The procedure of the court of the several States 
shows the feasibility of doing it. The agony of Europe shows that it must be 
ne if the blood and treasure of the future are to be saved from the catastrophes 


ao 


of the past. 


The Permanent Court of Arbitration set up by the Hague Con- 
ventions of 1899 and 1907 is regarded as (p. 82) ‘‘a first step to a 
judiciary of the Society of Nations ‘accessible to all, in the midst 
of the independent Powers.’ ”’ 

Probably the most useful part of the book to American readers is 
that in which attention is called to the two main features as to which 
the procedure of the Philadelphia Convention differed from that at 
most international conferences, since held, namely, that 


Nominations were to be made and decided by ballot, not by a silence that 
is held to betoken assent, and that resolutions or proposals were to be adopted 
by a majority instead of by the unanimous vote of all the States. But it is 
not unreasonable to believe that future international conferences may, both as 
to election by ballot and to adoption by majority, profit by the experience of the 
Federal Convention, which is to date the only international conference whose 
labors have stood the test of time and of criticism. This seems probable be- 
self-respecting States cannot be expected to have the larger States organize 
the conference by prearrangement without consulting the delegates of the less 
powerful nations, and because it may prove undesirable to continue the unanimity 
rule when no State is bound by its vote in conference or even by the vote of the 
conference except as the State signifies its own ratification after formal sub- 
mission of the project for separate approval or disapproval (p. 23). 


cause 


These points have become of high importance to the world, in 
view of the procedure at the loosely gathered Peace Conference of 
1919 at Paris and Versailles. Unanimity in the gravest matters has 
been assumed to exist, on the principles that Qui tacet consentire 
videtur. 

There is a colloquialism and freedom of epithet in this treatise 
that jars one’s sense of style, but lends a certain freshness and 
vivacity to the historical narrative. Thus it is said that the Maryland 
and Virginia delegates to the Alexandria Conference of 1785 were 
‘‘artfully entertained’’ by Washington at Mount Vernon; Rhode 
Island is described as a ‘‘pigmy commonwealth’’; the Federal Con- 
vention is spoken of as revising the Articles of Confederation ‘‘ with 
a vengeance by throwing them overboard’’; and Madison is styled 
‘‘the little man of Montpelier.’’ 
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The preface is dated November 11, 1918, the day of the opening 
of the armistice, and nothing which has occurred since then is made 


the subject of consideration. 
SIMEON E. BALpwIn. 


Modern Japan. By Amos S. Hershey and Susanne W. Hershey. 
Indianapolis: The Bobbs-Merrill Company. 1919, pp. 382. 


In defining the means through which the cause of peace among 
nations may be promoted, the foremost private organization devoted 
to the serious study of the subject enumerates among its objects *‘to 
increase the knowledge and understanding of each other by the sev- 
eral nations.’’? Modern Japan is in no sense a pacifist publication ; 
but it has an unquestionable claim for a prominent place in the 
literature designed to increase the knowledge of Japan by the United 
States, and the Japanese will find in it friendly criticisms upon 
points of possible friction between the two nations. 

The greater part of the volume is naturally devoted to a discus- 
sion of social, industrial and political conditions within Japan. To 
one not already familiar with those conditions, these pages contain a 
great deal that is of interest, much that is surprising and some 
things that are disappointing. But the authors have warned the 
reader in advance: 

When this fascinating and artistic people showed itself eager to learn the 
secrets of modern civilization and exhibited a marvelous facility for 
and adopting Western ideas and machinery, is it surprising that their teachers 
should have sung the praises of their apt pupils and heralded to the world a 
somewhat exaggerated idea of their progress and capability? (p. 1.) 


acquiring 


Of special interest to the readers of the JourNAL are the last 
125 pages dealing with Japan’s modern international relations. Be- 
ginning with the acquisition of the Loochoo Islands in 1874, Japan’s 
expansion is traced in Korea, Manchuria and China. The expan- 
sionist policy followed closely the introduction of military service in 
1872, and the militaristic tendency has developed to the point where 
the authors state: 


With the Japanese, as with the Germans, war is an instrument of policy— 
a justifiable method of attaining positive ends such as commercial greatness, 


1 Proposed Charter of the Carnegie Endowment for International Peace, Year 
Book, 1919. 
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national prestige and territorial increase. If to this psychological quality and 
militaristic teaching and training there is added the existence of a powerful 
military caste or clique, the possession of great military power, and a Hegelian 
philosophy of the state, the analogy with Prussia becomes very striking 
(p. 254 n.). 


The similarity between the Japanese and German ideas of foreign 
policy is illustrated in a quotation on page 259 from the Secret 
Memoirs of Count Hayashi. Apparently not content that Japan 
should remain the land of the rising sun, the Count aspired for his 
country, if not the proud position of her great Western ally upon 
whose flag the sun never sets, at least a place in the risen sun. 
Commenting on the foreed retrocession of the Liao-tung Peninsula 
after the Chino-Japanese War of 1894-95, Count Hayashi wrote: 


What Japan has now to do is to keep perfectly quiet, to lull the suspicions 
at have arisen against her, and to wait, meanwhile strengthening the founda 
tions of her national power, watching and waiting for the opportunity which 
must one day surely come in the Orient. When that day arrives she will be 
able to follow her own course, not only able to put meddling Powers in their 
but even, as necessity arises, meddling with the affairs of other Powers. 


fhen truly she will be able to reap advantages for herself (p. 259). 


aces, 


In a chapter (XVI) on Japanese aims and policy in China, the 
authors give a documentary narrative of the conquest of Kiao-chou 
by Japan and the subsequent negotiations with China on the subject. 
The timeliness of this subject in connection with the discussion of 
the treaty of peace with Germany justifies more than passing notice. 
The ultimatum which Japan delivered to Germany on August 15, 
1914, demanded the delivery of the entire leased territory of Kiao- 
chou ‘‘with a view to the eventual restoration of the same to China.’’ 
Nine days later, in a ‘‘message to the American people,’’ cabled to 
the New York Independent, Count Okuma gave the following as- 
surance: 


\s Premier of Japan, I have stated and now again state to the people of 
\merica and the world that Japan has no ulterior motive, no desire to secure 
more territory, no thought of depriving China or other peoples of anything 
which they now possess. 

My Government and my people have given their word and their pledge, which 
will be as honorably kept as Japan always keeps her promises (p. 298). 


But less than a year later, in the ultimatum to China of May 7, 1915, 
containing the so-called twenty-one demands, the Japanese Govern- 
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ment declared: ‘‘The Imperial Japanese Government, in taking Kiao- 
chou, made immense sacrifices in blood and money. Therefore after 
taking the place, there is not the least obligation . . . to return the 
place to China’’ (p. 300). 

In the series of agreements signed on May 25, 1915, which were 
imposed upon China as the result of this ultimatum, Japan attached 
important conditions to the restoration of Kiao-chou to China, in- 
cluding an exclusive Japanese concession at a place to be designated 
by the Japanese Government, and the previous negotiation of a mutu- 
ally satisfactory agreement ‘‘as regards the disposal to be made of 
the buildings and properties of Germany and the conditions and 
procedure relating thereto’’ (p. 313). 

Professor Hershey believes that ‘‘Kiao-chou may, indeed, be ‘re- 
stored,’ but it will be under such conditions as to leave Japan vir- 
tually predominant in Shantung’’; and this incident leads the authors 


to add: 


For sincere lovers of the Japanese like the authors of this volume it becomes 
a very painful duty to have to record their impression that the Japanese Gov- 
ernment must experience a considerable change of heart and method before im- 
plicit confidence can be placed in its pledges and assurances. It is greatly to be 
deplored that in the field of diplomacy Japan has preferred to imitate Russia 
and Germany rather than the countries of Western Europe and America (p. 298, 


note). 


In answer to the Japanese justification of her treatment of China 
by speaking of a ‘‘Monroe Doctrine for Asia,’’ our authors reply 
that: 


The analogy of Japan’s policy in Asia with the Monroe Doctrine has some 
striking aspects, but is very misleading and imperfect. In so far as Japan de 
sires to prevent further European political aggression in Eastern Asia or to 
remove a political menace like that of Germany in possession of Tsing-tau, 
Americans are able to sympathize with Japan’s attitude. But in so far as the 
Monroe Doctrine for Asia includes aims of political aggression, exclusive or 
monopolistic concessions, a privileged position for purposes of commercial or 
industrial exploitation, the analogy fails. The United States makes no such 
claims on the American Continent (p. 316). 


In a chapter on Japan and the United States (XVII), the authors 
discuss the negotiations over the San Francisco school question, the 
immigration problem and the California land laws and reach the 
conclusion that ‘‘The first condition for a future good understanding 
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between the two countries is a realization of the fact in Japan that, 
so far as lies within our power, the doors of the United States are 
practically closed to all Oriental races’’ (p. 335). And, after dis- 
cussing the possibilities of war between Japan and the United States, 
(Chapter XVIII), Professor Hershey states: 

The assumption frequently made in certain circles that the difficulties be- 
tween the two countries are due to mutual ignorance and misunderstanding and 
can be removed by campaigns of education contains a measure of truth, but 
something more is needed than handshakings accompanied by mutual felicitations 
and an exchange of compliments or expressions of good-will. A mutual effort 
must be made to understand the issues involved, together with the point of 
view of each nation regarding them. 

The Japanese must be taught to understand that the race and immigration 
issues on the Pacific coast constitute an American economic problem which can 
be solved in only one way—by the virtual exclusion of the Oriental laborers. 
In the execution of this policy as much consideration as possible should be 
shown for Japanese (and Chinese) susceptibilities. 

Irritating, unjust and unnecessary laws like the Webb Act should be avoided, 
and our federal naturalization act might be revised so as to render it non 
discriminatory. But on the main point the Japanese must be made to under 
stand that no compromise is possible (p. 345). 


Among recent developments in the international relations of 
Japan, treated in the concluding chapter of the book, the Lansing- 
Ishii agreement is stated by the authors to mark a decisive crisis in 


Japan’s Far Eastern diplomacy. She has the choice of following 
the older diplomacy, which regarded China as ‘‘a happy hunting 
ground for concession hunters, loan syndicates and traders of various 
nationalities,’’ or the newer diplomacy represented by the American 
policy of the open door which constitute a ‘‘sort of Magna Charta 
for freedom of trade in China and the preservation of Chinese inde- 


pendence. 

Professor Hershey concludes that: 

Japan has truly reached the parting of the ways in her Far Eastern policy. 
Her conduct in China and consequently her relations with the United States 
are bound to become better or worse. Either she will revert to her old aims and 
methods learned in an evil school and taught by bad European examples, or she 
will whole-heartedly and unreservedly adopt the aims and methods of the newer 
diplomacy as advocated and practised by the United States. In the latter event, 
China will probably be saved, and the United States, recognizing the “special 
position” of Japan in the contiguous and adjacent provinces, will only be too 
glad to cojperate with Japan and other nations in the guidance and industrial 
development of the Chinese Empire. 
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It is to be hoped that the terrible lessons of the last five years 
will not fail to make their proper impress upon the choice of the road 
in foreign policy which Japan will decide to follow. 

Gro. A. FINCH. 


Cuestiones Internacionales: Bolivia-Paraguay. By Américo del Val 
(E. Diez de Medina). La Paz: Imprenta Nacional. 1918, pp. 83. 


Bolivia-Chile: Cuestiones de Actualidad. By E. Diez de Medina. 
La Paz: Arné Hermanos. 1919, pp. vi, 154. 


The first of these two interesting pamphlets is a reproduction of 
a series of articles published by Senor Diez de Medina under the 
pen name of Américo del Val, in the newspaper El Norte of La Paz, 
in answer to another series of articles published by Dr. Cecilio Baez, 
Minister of Paraguay to France, England, Italy, and Spain, upon 
the mooted question of boundaries between Bolivia and Paraguay. 

The subject-matter of this boundary controversy between Bolivia 
and Paraguay is a piece of territory situated between the western 
bank of the River Paraguay, from the north boundary of the Brazil- 
ian possessions of Bahia Negra to the left bank of the Pileomayo River, 
which flows out across Asunci6én, the capital city of Paraguay. This 
boundary dispute has indeed been the subject of many extended dis- 
cussions among the most distinguished writers and statesmen of 
Bolivia and Paraguay, and is, perhaps, today, the most important 
and best known boundary dispute of Latin America, both on account 
of the extent of the territory in controversy and the length of time 
over which this controversy has extended. 

While it is not our present purpose to join in this famous dispute, 
and much less to show any partiality in the same, or, still less, to pass 
judgment on the ultimate question of who is right and who is wrong, 
we cannot refrain from admiring the clear statement of the Bolivian 
ease by Sefior Diez de Medina and heartily congratulate him upon 
his patriotie and scholarly efforts. 

The other pamphlet contains three valuable essays on interna- 
tional polities, which it must be admitted are not lacking in im- 
portance and interest. The first deals with what the author calls the 
fundamental rights of Bolivia. Among these rights he cites those 
of self-preservation, independence, and international communication. 
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‘A treaty,’’ he says, ‘‘which is based upon conquest and sets a limita- 
tion to the fundamental rights of a state, cannot be eternal, nor 
perpetually binding. . . . The modern doctrine establishes that, in 
principle, a state cannot relinquish such permanent rights as con- 
stitute the foundation of its own independence: thus treaties which 
entail a violation of such rights can have no validity nor even an 
obligatory character. In practice the value of such treaties has just 
been shown by the undoing of the cession of Alsace-Lorraine forced 
upon France by Germany by the Treaty of Versailles of 1871.’’ 

The next essay relates to the war of 1879 between Bolivia and 
Chile, which brought about the enclosure of the former within land 
boundaries and excluded her from the sea. In this essay the author 
reviews the causes and responsibilities of that war, giving us a clear 
conception not only of the Bolivian point of view on this question, 
but also on the ethical aspects of the same from an international 
point of view. 

In the last essay, which refers to the Toco question, the author 
reveals himself, as Sefor C. Rojas says in the introductory note to 
this pamphlet, to be a diplomatist who has been officially engaged in 
obtaining the recognition of private rights in the territories trans- 
ferred to Chile. 

Pepro Capé Ropricvez. 


Notes on the Diplomatic History of the Jewish Question. With texts 
of treaty stipulations and other official documents. By Lucien 
Wolf. London: Spottiswoode, Ballantyne & Company, Ltd. 
1919. Printed for the Jewish Historical Society of England. 
pp. x, 133. 

Jewish Rights at the Congresses of Vienna (1814-1815) and Aix-La- 
Chapelle (1818). By Max J. Kohler. New York: American 
Jewish Committee. 1918. pp. v, 109. 


The coneeption of the Jew as a subject in international relations 
is a somewhat novel one to the Gentile, even if he may be generally 
well-informed concerning the history of international law. The Jew- 
ish publicists who have produced these two monographs have not 
only justified their scholarship in the task, but have shown them- 
selves in what is apparently a minority of one among international- 
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istic pleaders of the present: they have not concluded that the world 
will be committing the crime of centuries if it does not forthwith 
recognize their particular nationality as a sovereign state. It is 
therefore the more pleasant to review their works as contributions 
to the history of international relations. 

Mr. Wolf’s book is a general view of the whole subject of the 
diplomatic history of the Jewish question, done in the summary form 
of short historical statements, supplemented by appropriate docu- 
ments, several of which are published for the first time. Mr. Kohler’s 
book puts the publicists’ microscope on two incidents of that whole 
history. 

‘‘The Jewish question is part of the general question of religious 
toleration,’’ says Mr. Wolf. With the exception of isolated incidents 
running as far back as 1498, it first came to public attention in 
England during the Commonwealth as a national policy. In 1744-45 
an interesting intervention in behalf of the Jews of Bohemia was 
made by the English Government, with the result that a decree 
banishing many thousands of Jews was revoked and that they were 
permitted to return to their homes. 

The Congress of Vienna in 1815 was the scene of the next appear- 
ance of the Jewish question. Its consideration there, says Mr. Kohler, 
‘*proved of considerable importance in the history of Jewish emanci- 
pation, though the narrative of the subject has been very much neg- 
lected.’’ France, under Napoleon, had provided for an effective 
scheme for Jewish emancipation in the Kingdom of Westphalia; and 
Prussia in 1812, and Bavaria in 1813, had voluntarily followed the 
French precedent. Frankfort and the Hanseatic cities, on the other 
hand, were unsympathetic with Jewish toleration, either as a free gift 
or by purchase. At the Congress of Vienna, Prince Metternich for 
Austria, Friedrich von Gentz and Wilhelm von Humboldt were the 
principal proponents of Jewish rights among the negotiators. The 
Jews of Frankfort, Bremen, Hamburg, and Liibeck were represented 
by delegations at the Congress and were in constant correspondence 
and contact with the delegates mentioned. These men considered 
that the Napoleonic reforms had left the condition of the Jew in 
non-Germanic Europe in a satisfactory condition and they tackled 
the problem of securing civil rights within Germany. The measure 
of their success is found in Article 16 of the Confederative Consti- 
tution of Germany, which is Annex 9 of the Final Act of Vienna: 
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The difference of the Christian confessions in the countries and territories 
of the Germanic Confederation shall not entail any prejudice in the enjoyment 
of civil and political rights. 

The Diet shall take into consideration the means of effecting, in the most 
uniform manner, the amelioration of the civil state of those who profess the 
Jewish faith in Germany and shall pay particular attention to the measures by 
which the enjoyment of civil rights shall be assured and guaranteed to them 
in the states of the Confederation, on condition that they submit to all the 
obligations of the other citizens. Meantime, the rights already accorded members 
of this religion by any particular state shall be secured to them. 


The last sentence of this provision in its final form was a change- 
ling successfully substituted at the last moment by Senator Smidt, 
of Bremen. Frankfort and the Hanseatic States at the time were, 
respecting the treatment of Jews, still under the French law. The 
last sentence of the article quoted originally related to ‘‘the privi- 
leges already accorded members of this religion in any particular 
state,’’ it being the intention to make permanent all gains of the 
Jews under the existent French laws. But just before the signing 
of the Constitution of the Germanic Confederation on June 8, 1815, 
ostensibly as a matter of editing, the ‘‘in’’ was changed to ‘‘by,’’ 
so that the provision as officially adopted guaranteed the Jews only 
the rights accorded them by the states themselves. The Jews of 
Frankfort particularly suffered from this circumstance. 

The Congress of Aix-La-Chapelle in 1818 had the Jewish question 
brought before it as a result of the memorial by the Rev. Lewis Way 
of Stanstead, England, who curiously enough had assumed as his 
object in life the conversion of the Jews to Christianity. Way pre- 
sented to that Congress, which also had before it a scheme of the Tsar 
Alexander for Jewish emancipation, a memorial in which the Prus- 
sian statesman, Christian Wilhelm Dohm, also collaborated. Condi- 
tions at Frankfort were left untouched by the Congress, which in 
the protocol of November 21, 1818, declared sympathy ‘‘ for the praise- 
worthy object’’ of the Tsar’s proposals, and declared that the Jew- 
ish question was a matter which should ‘‘equally occupy the states- 
man and the friend of humanity.’’ 

There is little question, that this accomplishment of the protag- 
onists of Jewish rights created, in the early days of the nineteenth 
century, a psychology of humanitarian interest in international rela- 
tions which has since redounded very greatly to the advantage of 
other oppressed nationalities. For this reason the exceptional full- 
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ness of Mr. Kohler’s work respecting Vienna and Aix-La-Chapelle 
is enlightening. With a careful scholarship he follows through to the 
final decision all the projects relating to his subject which came be- 
fore the gatherings, recounts in detail the social and political influence 
of Jewish individuals upon members of the conference, and takes 
pains to detail the personal relations of the principal delegates to 
Jewish personalities. Humboldt, for instance, is presented as having 
been in a measure educated by a Jewess, whose home at Berlin was 
a haven for a brilliant circle of literary tendencies. In fact, all 
through Mr. Kohler’s restricted study the workmanship is excep- 
tionally detailed and comprehensive. His device of combining his 
index and bibliography is one that I do not reeall to have seen else- 
where. 

The next appearance of the Jewish question, as Mr. Wolf points 
out in his narrative, was at the conference of London respecting 
Greece in 1830. The Powers found themselves under the political 
necessity of insuring in Greece rights to Roman Catholies, in defer- 
ence to Europe, and to Mohammedans, in deference to Turkey. The 
Jew benefited by a provision, which then amounted to a servitude, in 
the protocol of February 3, 1830: 

That all the subjects of the new state, whatever may be their religion, shal! 
be admissible to all public employment, functions, and honors, and be treated on 
the footing of a perfect equality, without regard to difference of creed, in all 
their relations, religious, civil, or political. 


At the Congress of Paris of 1856, the London Jewish Board of 
Deputies appeared first as an active element in the struggle for 
Jewish rights. A Turkish Hatti-Humayoun of February 15, 1856, 
granted full civil rights to all non-Mussulman subjects of Turkey. 
The treaty of Paris of March 30, 1856, confirms the decree in Article 
IX, and this was made more definite by Article XLVI of the Paris 
convention of August 10, 1858. It is well-known that when Turkey 
was still further divested of opportunities for misgovernment by the 
Congress of Berlin in 1878, Jewish and other religious rights were 
guaranteed not only in Bulgaria, Rumania, Serbia, Bosnia and 
Herzegovina, but also in European and Asiatic Turkey. 

The fact that Rumania has never lived up to the engagement 
taken at that time is notorious. Mr. Wolf shows how, by a constitu- 
tional provision, the Bucharest Government succeeded in divesting 
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native Jews of civil rights by failing to consider them as Rumanians 
per se, and then making naturalization to depend upon the relin- 
quishment of a foreign protection. Secretary Hay’s note of July 
17, 1902, laying bare the injustice of Rumania’s anti-Semitism, is 
highly praised by the author and reprinted textually. That the 
Ameriean note narrowly missed becoming the basis of an interna- 
tional protest is perhaps not so well-known as the circumstance of the 
document itself. 

The Conference of 1912-13 closing the Balkan Wars brought 
forward the London Jewish Conjoint Committee as the principal 
champion of racial rights. Its work was highly statesmanlike, and 
at the outbreak of the war it had secured a substantial assurance that 
territorial changes in the Near East would be ratified by the Powers 
only on condition of the protection of Jews and other members of 
minorities. 

So much of Mr. Wolf’s book is considered by him as instances 
of intervention on grounds of humanity. He next considers inter- 
vention by right under treaty, and cites a very interesting incident in 
1815, when Turkey successfully claimed rights for her Jewish sub- 
jects resident in Austria, by virtue of the Treaty of Carlowitz of 
1699. Between 1827 and 1855, Switzerland showed a distinct desire 
to discriminate against the Jew in her treaties. Mr. Wolf contrasts 
in favor of the action of the United States the negotiations respect- 
ing Jewish rights conducted by America and England under our 
Treaty of 1832 and the Anglo-Russian Treaty of 1859, respectively. 
It will be reealled that the resolution of the House of Representatives 
of December 13, 1911, called for the abrogation of the American 
Treaty because of Russian discrimination against American Jews. 

The consular protection of Jews as Jews in Morocco by England, 
and the establishment of a system of such protection internationally 
by the Conference of Madrid of 1880, confirmed by that of Algeciras 
of 1906, adds an interesting feature to the study. 

The Palestine question and the restoration of the Jews forms a 
section of Mr. Wolf’s monograph. He finds that the Jews themselves 
were notably cold to the proposition from the time of its first seeing 
the light in 1621 until the arising of the Zionist movement twenty 
years ago. Col. Charles H. Churchill, then British consul in Syria, 
drew up such a project in 1841, to which the London Jewish Board 
of Deputies did not.respond. About that time there were several 
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similar official propositions, but the idea of Palestine for the Jews 
did not really make headway until it was taken up by Herzl two 
decades ago. It is now apparently in process of realization, a number 
of the Allied and Associated Powers having officially expressed 
themselves as favorable to it. 


Denys P. Myers. 


Transactions of the Grotius Society. Problems of the War. Vol. LV. 
Papers read before the Society in the year 1918. With an Ap- 
pendix (The Freedom of the Scheldt). London: Sweet & Max- 
well. pp. lvi, 295. Price to non-members, ten shillings net. 


The fourth of a series of practical studies of problems of interna- 
tional law in its relation to the World War, these papers were read 
at different meetings held by the Grotius Society during the year 
1918. Prepared by men who know what they are writing about and 
are doing a kind of thinking that is worthy of serious scholars, this 
whole series of studies is a substantial contribution to the interna- 
tional law of the present day. It serves as much as any literature can 
serve to bring up to date treatises that were printed after the Second 
Hague Conference and before the beginning of the war. Although 
by no means technical in their literary style, these papers might prove 
to be too solid reading for the average layman; but they should be 
highly prized by college instructors, publicists; or legal advisers, who 
are more or less familiar with the topics treated and have occasion 
to refer to the latest discussions of them in authoritative form. Pub- 
lished for the advancement of truth, taking into consideration the 
welfare of humanity, pointing the way to rational international con- 
duet, and showing a conscientious respect for international law, with 
no attempt to impose upon others a particular set of views, but full 
of suggestions for the reform of the laws of war and peace made in the 
general interest of the family of nations, the Grotius papers have a 
commendable scientific spirit. 

Lord Parmoor, in an address on ‘‘The League of Nations,’’ spoke 
before the Covenant of the League of Nations was drawn up at Paris, 
but that document is likely to be one of the chief topics in the report 
of the proceedings of the year 1919. He recognized, however, that 
the idea of the League is a feature of the intervention of America in 
the war and approved the platform of the League to Enforce Peace, 
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which is in some respects reproduced in the Covenant. Without going 
into detail, he expressed preference for judicial settlement of inter- 
national disputes by a permanent court composed of the highest avail- 
able jurists, rather than specially created arbitral tribunals for the 
determination of particular controversies, which was advocated in the 
United States before the agitation for the League of Nations in its 
present form began. 

In the ‘‘Sequestration of Merchantmen,’’ Dr. W. R. Bisschop sup- 
ports in a short paper a timely article by Dr. K. Jansma, of Amster- 
dam, who, writing on ‘‘How to Avoid Destruction of Neutral Mer- 
chantmen,’’ proposes that the ‘‘destruction of neutral prizes should 
be replaced by a guaranteed and generally recognized sequestration 
in a neutral port until the conclusion of the war.’’ 

In ‘‘The Highways of the Sea,’’ Sanford D. Cole, with recognition 
of the proposals of President Wilson, Professor Van Vollenhoven, 
and Dr. Schueking, argues that the system of international govern- 
ment that has been set up already by various conventions should, by 
the coéperation of the Great Powers, be further extended to include 
a strong executive branch by the absorption of means of coercion now 
sometimes used for destructive purposes by individual nations, and 
that international police thus acquired should be used for the com- 
mon protection. Part of the duty of this internationalized force 
should be to regulate intercourse over the highways of the sea, keep- 
ing it free and open at all times and under all circumstances in the 
interest of all nations. This course of action would mean that John 
Bull would have to stop singing ‘‘Rule Britannia,’’ but the writer 
would be disposed to sacrifice some national advantage for the sake 
of the world at large. 

A paper by F. W. Hirst on ‘‘ What the Americans Mean by 
Freedom of the Seas,’’ although brief, is historical and comes up in 
chronological paragraphs to the end of the Second Hague Confer- 
ence, with mention of the attitude of the United States Government 
on the treatment of neutral mails, merchandise, and ships at the out- 
break of the war. True, immunity from capture of private property 
at sea, except contraband, in time of war, has been advocated by 
statesmen as well as by propagandists of peace in this country, and 
has generally been opposed by the British Government and by those 
who profess to guard the maritime interests of Great Britain; but 
if, in the future, war is to be conducted not merely by armies and 
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navies, but by whole peoples against whole peoples, blotting out the 
distinction made by Rousseau, as in the case of the recent European 
conflict, it is doubtful whether the United States can with good sense 
maintain its traditional attitude on this question. 

This whole topic, as well as that of the treatment of private prop- 
erty on land, is elucidated in a concise way, but with an insight into 
fundamental principles by Sir Graham Bower in a paper entitled 
‘‘The Nation in Arms—Combatants and Non-Combatants.’’ After 
showing that from the French Revolution, instead of leaving the 
waging of war to professional soldiers, we returned to barbarism 
under the régime of militarism, with its universal conscription and 
its methods of frightfulness, in Napoleonic times adopted and lately 
carried to excess by the Germans, Sir Graham, recognizing that the 
limitations on warfare laid down by the Hague Conventions were 
disregarded, pleads for a newly affirmed distinction between com- 
batants and non-combatants both on sea and land. Realizing that 
submarines have changed the nature of cruiser warfare, and noting 
that they have caused the death of 15,000 merchantmen, non-com- 
batants, he proposes measures to forbid the destruction of merchant 
ships, to prohibit absolutely their armament even for defensive pur- 
poses, and to grant the right of asylum in neutral ports to prizes 
manned by prize crews; but he would not thereby have invalidated 
the right of recapture on the high seas outside neutral territorial 
waters. 

In close connection with the foregoing paper should be read an 
able and comprehensive study of ‘‘The Future Law of Neutrality,’’ 
by George Grenville Phillimore. He explains the apparently illegal 
departure of Great Britain from the customs of the past, in respect 
to measures taken by her against neutral trade, as a temporary policy 
based on the principle of retaliation, or ‘‘the application of force to 
meet the enemy’s system of force, and his departure from inter- 
national law.’’ Neutrals, he thinks, should be prepared to have their 
commercial freedom limited by the ‘‘rationing’’ system, by the ex- 
tension of the right of angary or its equivalent, and by the principle 
of retaliation in case one of the belligerents commits a breach of 
international law. He favors the establishment of prize tribunals 
independently of the executive branches of governments and recom- 
mends that an International Prize Court of Appeal be set up such as 
was agreed upon at The Hague in 1907. But one might observe that 
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until we know whether the League of Nations Covenant is to go into 
effect, and is tested in war, we are uncertain whether there will be 
any neutrality hereafter, unless it be among pacifically inclined states 
that are either outeast or withdrawn from the League and not ob- 
ligated to fight to protect its covenants; so that one hardly knows 
whether to encourage a revival of the Hague Conventions or to fall 
in with the prevailing fashion and forget them. 

‘‘The Treaty-making Power of the Crown,’’ by Judge Atherley- 
Jones, is in line with the modern movement for popular control of 
foreign policies, and is suggestive to one who has followed the dis- 
eussion of the treaty-making power under the Constitution of the 
United States by Dr. David Jayne Hill. Dr. W. Evans Darby, 
authority on plans for world government, deals historically with 
‘‘Some Schemes for a League of Nations,’’ and shows that, among 
the lesser known of these, a plan by a German thinker, Karl Christian 
Friedrich Krause, for a European League of States, published in 
1814, deserves examination, as it is more closely related to the present 
discussion than previous schemes. Dr. Darby thinks that the present 
situation of the rights of nationalities which have been established 
and enforeed by the results of the war, portends a new world; 
but is of opinion that peace cannot be enforced, and that it would 
be a mistake to attempt to enforce it by alliance, reintroducing the 
idea ‘‘under the wgis of the enfranchised nationalities.’’ Referring 
to the Westminster Gazette, he says it is not merely a change of label 
that is required. 

In ‘‘Divergeneces Between British and Other Views on Interna- 
tional Law,’’ by Georges Kaeckenbeeck, there is a topical study of 
the differences in viewpoints by Great Britain, France, and Germany 
that one may have long desired to read, but did not know just where 
to find. ‘‘The Freedom of the Scheldt’’ is dealt with in a clever 
historical paper by Maitre Albert Maeterlinck, to whose views several 
leading men like Lord Reay, Professor Goudy and Dr. Bisschop take 
some exceptions, particularly as to the legal position of Belgium under 
the Fifth Hague Convention relating to neutrals, and to the question 
of the free navigation of international rivers in time of war. 

‘‘German War Legislation in Belgium,’’ by Dr. W. R. Bisschop, 
is an informing digest of that subject upon which he may comment 
later, now that he has brought the facts together. Among other 
papers in this volume are a ‘‘Report of the Committee on the Legal 
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Status of Submarines,’’ a ‘‘ Report of the Committee on Nationality 
and Registration,’’ a ‘‘Note on the Construction of the Definition of 
‘British Subject’ in Sect. 1 of the Nationality Act, 1914,’’ by Sir 
Francis Piggott, ‘‘The Barbary States in the Law of Nations,’’ by 
J. E. G. de Montmorency, ‘‘A Maxim and a Wrong Deduction’’ (re- 
lating to the doctrine of ‘‘free ships, free goods’’) by Sir Graham 
Bower, and ‘‘The Right of a Belligerent to Make War on a Neutral,’’ 
by J. Delatre Falconbridge. This paper is a reply to Professor Viss- 
cher, with whom the writer disagreed in respect to the legal effect of 
the violation of the Fifth Hague Convention relating to the ordinary 
rights of neutrality as applied to Belgium. (See Problems of the 


War. Vol. II.) 
JAMES L. TRYON. 
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